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Honorable D. D. Williams Opinion No. V-40

County Attorney

Throckmorton County Re: Authority of the

Throckmorton, Texas Commissionsrs’' Court
of Throckmorton County
to sell personal prop-
erty such as worn out
road machinery with-
out first havine ad-
vertised the same for
sale on open bids; and
authority of the Tax
Collector to make sum-
mary levy on personal
property as provided
in Article 7268.

Dear Mr. Williams:

In your letter of Feb. 4, 1947, you present for
the opinion of this department two questions. These are
- as follows: _

"l. Is the Commissioners' Court
authorized to sell personal property
such as worn out road repalr machinery
and like items without publicly adver~
tising the same as being for sale and

~gelling the same at public auction?
(Each of the commissioners of this
county have in their charge worn out
and useless machinery and tocls which
they wish to dispose of immediately.
They want to know the proper and legal -
procedure for doing so.)

"2. Can the tax collector of the
ecounty levy on personal property which
is about to be removed from the county
before he has completed his tax rolls
under Art. 7268, Texas R. C. S. 19285.
(There are several drilling rigs in the
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county whioh are due to %e meved

in the near future. The taxes are
not delinquent on them since they
are only subject te taxzatienm for
the year 1947 in this sounty. The
tax collector would like to know
whether he would be premature in

hie action if he attempted to levy
on a rig now if the owners thereof
attempt to remove the same fyom this
county. Please send me all opiniens
whigh have been rendered cemstruing

. the above statute.)"

We shall answer these questioas ia the erder
stated. :

| The jurisdiction of the Cosmissiomers' Court
is defined iz the latter part of Se¢. 18 of Axrt. V of
.the Censtitutiom in the following weirds: ,

"The eounty commiasioner so chosen,
with the county judge as presiding
officer, shall compose the couaty
escmmissioners court, and shall ex-
syoiee such powers and jurisdiection
ovey all oogitz hua;nes% as is con-
ferzed by s constitution and the
laws of the State, or may be here-
after prescrived.” (EBmpheasis ours)

It should »e observed, however, that there is
an express limitation upon the jurisdiction thus con-
ferred, that is, it must »e "gounty business."” The term
"couaty dbusiness™ sheuld be given a bdroad amd libveral
constructien, so ag not to defeat the purpose of the law.
Glenn v. !alill County Bois d'Arc Island Levy District,
(Civ. App.) 282 3. W. 339. Moreever the Commissioners'
Courts havy implied autherity to do what may be necessary
in the exoreise of the duties or powers expressly con-
Terred upen them. City National Bank v. Presidio County,

’ (Ci'. App‘) B6 3. W. 775.

In the case of Stovall v. Shivers (Com. App.)
103 s. W. (24) 363, Judge German, speaking for the Court,
sajd: _ .
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"The duty of the Commissioners
court is to transact the business,
protect the interests, and promote
the welfare of the county as a whole.
Among the powers conferred upon such
court by Article 235)1 are the fol-
lowing: The power to lay out and
establish, change and discontinue
roads and highways, the power to
build bridges and keep them in re-
pair, and the power to exercise gen-
eral control over all reads, high-
ways, ferries, and bdridges in their
counties."

Thus in the exercise of the powers expressly
conferred by statute, or by reascnable iaference there-
frem the commissioners' Court undoubtedly has the power
te purchase such road machinery and equipment as are
reasonably necessary to carry out the powers conferred
upen it by Art. 2351, as suggested above., It does not
necessarily follew, however, that it has the same power
to sell suoh preperty, and such powers as it does have
in this respect must arise by necessary implication in
- transacting "county business.®™ Is the sale of worn out
and antiquated personal property of the County by the
Commissioners' Court "coumty business"? If so, and we
think it is, then such power is legally vested in the
connlasioncrs' Court. ,

Such property when originally purchnsed becomes
the property of the County, and not of the respective Com-.
missiemer's precinct to which it might be allocated. The
County is ia a sense a pudlic corporation, and must,
therefore, receive all its powers frem the Constitution
and statutes which gave it existeamce. To the Commissioners'
Ceurt, under the Constitutien and statutes is committed
"gouaty busimess”. There is an esgential difference be-
tween the rights of such public eorporations respecting
the disposition of preperty and natural persons, the
. latter having aa i{nherent right in dispesing of their
preperty, while public cerporstions can orly acquire
and dispose eof preperty by virtue of some pesitive law,
or necessary implicatien arising therefrom.

There will met be fourd any express statutory
prevision comferring upoen the Commissioners' Court au-
therity to sell personal preperty belonging te the County,
but we thimk that by necessary implication from the posi-
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tive law, which, under the Constitution and stetutes, is
conferred upon the Commissjioners' Court to transsact the
business of the County, to protect its interests, and
promote the welfare of the County as a whole, that sound
publie policy justifies the action of the Commissiemers’
Court in selling worn out road machinery when deteriora-
tion has reached the point where it would no longer be
Ehe exercise of sound economic principles to centinue

ts use.

We are, therefore, of the opinion that it is
within the implied power of the Commissionerst! Court to
sell personal property, such as worn out road machinery
and llke items, when within the sound discretion of the
Court it no longer serves a sound economic use to thp
county.

Since the statute does not specifically au-
thorize a sale of such property, but rests uypon the
implied powers within which the Court is authorized
to act, it necessarily follows that no method is pro-
vided as to the manner of disposing of sueh property.
We think this rests within the reasonable discretion
of the Commissioners' Court acting as a whele, to pur-
sue the method that will preduce the highest price,
whether by privete or public sale. We think either
method would be legal if pursued in good faith and with
a view of protecting the interests of the County and
prometing its general wmlrlro.

Your second quostion has heretofore been answer-
ed by this department by opinion No. 0-3480, a copy of
which is herewith enclosed for your infornltion°

SUMMARY

The Commissioners' Court has im-
plied anthority to sell, either at private
or public sale, worn out and antiquated
road machinery, when in the sound dis-
eretion of the Court such property ne
longer serves & useful purpose, consistent
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with the economio interests of the
County.

Yours very truly
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