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T ATTORNEY GENERAL
OF TEXAS

AUSTIN 11, TEXAS
JOHEN BEN SHEPPRRD

ATTORNEY GENERAX.

March 6, 1947

" Hon. Jeck C. Altares Opinion No. V-64
County Attorney
Johnson County . Re: Percentage of fines
Cleburne, Texas paysble to County
Attorneys snd Con-
Dear Mr. Altares: stables.

Your recent request for sn opinion is as
follows:

"1. Is the County Attorney's
office entitled to & percentsge of
fines peid to the Btate or County

“in oriminsl ceses over and above
the $10.00 allowed the Attorney's
office in the bill of court costs
and 1if so iu wvhat smeunt?

"2. What percentage of a fine
ccllected in the County Court by e
non-s@laried constables should he paid
to the Qonstable by the County Clerk,
snd wvhat censtitutes collecting # fine?
Doea & fine e&ssessed on & ples of
guilty in the County Ceurt constitute
collecting & fine by the Consteble?”

With reference to your first queastion, Ay-
ticle 950, Code of Criminsl Procedure, provides as
follows:

"Ffhe district or county ettorney
shall be entitled to ten per cent of
811 fines, forfeitures or moneys Cole
lected for the State or county, upon
judgmwents recovered by him; and the
clerk of the court in which said judeg-
ments sre rendered shsell be entitled
to givo per cent of the smount collect-
ed.

The stetute quoted 13 plein, clesr and un-
“8uwbiguous. It specificelly provides that & District
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or County attorney 19 entitled to ten (10%) per cent
of all f{ines, forfeitures ob woney collected for the
State op county, upen judgments recovered by him.
The coumlssion ¢ allowed 18 in sdditioen to the fea
allowed by statute to duch officer for obteining the
judgment of cenvigtion, which fee i# regarded gss
costs sgeinst the defendant in & ofiminel cese. When-
eveyr the {ine 18 psid in mondy to an officer auther-
{264 to récelve the sams, suych ds8 g Justice of the
gace, County or Distrlict Clerk, or othér officer,
the officer so collecting the amount of the fine
should pay ten (10%) peér cent of the amount collect-
ed to the County or District Attorney who obtislned
the judgwent in thet partiguler case. (art. 1061,
1068, ¢ C.P.; salso Arts. 7318, 1019, as amended in
1931, and 1027 as awended in 1933, V.C.0.Pwi 19 Yex,
Jur., page 654, Sec. 11) _

We have snavered youpr Ffirst question in tihe
affirmetive. In this cennection, you are further sd-
vised that in 41l gounties such &s yours, vherae the
county officers are qompensated on # salary bakis, sll
fees and commigsions qpllﬁ%ﬁgd by the County A&tyrggz
wust be deposited in the (fficera' 3alsry Fund of th
county. (Art. 3912e, V.4.C.3.) In these countles
whose offlcers are compensated on a fee wasis, the
Oeounty Attormey mey retsin such fees ¢id commlasions,
but wust account for théw to the county as refjuired
by the law governing officers in seld counties,

The Seccénd peragraph of youb request ew-
breces three questions, two of which we heve restat-
ad, and are as follows: .

(s} Where 2 Constsble, who is cou-~
penseted on 8 fee basis, collects a fige
agsessed agoinst & defendant upon convic
tion in the county court, what peéercentage
of the f4ine 18 he entitled to receive froem
the County Cierk?

(b) What constitutes collecting & |
fine?

(o) Does & fine assessed on a ples
of guilty constitute collecting & fine?

Artiole 951, C.C.P., reads as follows:
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"The Sheriff or other officer, ex-
cept 8 Justice of the Peace or his clerk,
who collects money for the 3tate or county,
except jury fees, under any provision of
this Code, shall be entitled to retain five
per cent thereof when collected."

The answer to each of the above questions 1is
83 follows:

| (a) When s Constable, compensated on a fee
basis, sctually collects a fine in instances where he
is suthorized by law to do s0, he 18 entitled to five

) per cent of the amount collected, otherwise he
i3 not entitled to any commission whatsoever. If the
fine 1s psid by the defendant to the County Clerk, the
Constable does not collect it and, therefore, he would
not be entitled to any commission on the fine collect-
ed by the County Clerk. The commission sllowed to a
Sheriff or Constable under the provisions of Article
951, supra, is for collecting the money due the State
or county and is to compensste him for his services in
making the collection. If the service is not render-
ed, he cannot collect sny commission because he did
not render any service. This rule also applies to
the collection of 8ll fees allowed county snd precinct
officers. (Art. 365, P.C.)

(b) A fine is not collected within the mean-
ing of Article 951 until the samount thereof has been
pald in money to some officer authorized by law to col-
lect 1t. Such officer collecting the fine must account
for the same and otherwize comply with the provisions
of Articles O44-O4G, C.C. P. Your attention is also in-
vited to Articles 782-791, 917920, C.C.P., and Article
781s, 1019 end 1027, V.C.C.P.

(¢) In view of the foregoing, 1t is spparent
that your third question should be answered in the neg-
ative.

In furtherance of this discussion on commis-
sions allowed officers, we refer you to Article 93%4a,
Vernon's Penal Code. Section 9 thereof provides as
follows:

"A1l moneys collected under the pro-
visions of this Act, or beceause of flnes
paid for violation of the commercial fish-
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ing laws, shall be remltted to the Game,
Fish and Oyster Commission ab its effice
in Austin, Texes, not laster than the
tenth dey of the month following their
collection, snd shall be deposited by
the Geme, ¥ish and Oystep Comwiasien in
the dtate Trepsury to the oredit of &
zpec%algf?ﬂd desipguated ey 'Fish snd Oys-
Ler Fund.

In en opinion numbersd 0-5334, & copy of
which 18 enclosed herewith, it was held thst all
moneys collected under the provisieéns of Article
§§#Eztbommercia1 Fishing lew), Vernon's Pensl Code,
or for fines paid for vielatiocuy of this Axrticle,
pust be remitted to the Gamé, Flah and Oyster Cow-
wisaton at its office 1n\5up£1n! Texas. Reither the
County Attorney, County Clerk, Sheriff, Counatable or
any officer 18 entitled to cellect ARy Comminsion o
finesggﬁgesiﬂﬂ and ¢ollegted for violstlons of Art-
icle . :

3. & lounty Atterney 1y entitled to
ten (108) per cent of ell fines collected
for the State n?d county upon judgments re-
coveresd by hiw (Art. 950, C.C.}.), in 8d-
dition o the fee allowed him for represent-
ing the Jtate in misdeweanor céses. If com-
pensated on & salary basis, such fepsd BuNt
be depositad in the Officers' Jalery Fund
purswant to Article 3913‘: V.40 050_ IP on
a fee bsgls, such fees mdy be vetsined end
sccounted for ih conformlty with law.

steble L» entitisd to Mes {38) per cent of
any money collected fer the Btate and lounty,
if he actuslly ¢ollects the mondy on which
he claims five (5%) per cent. |

3. No officer is entitled fo & comuis-
sion on fines sssessed for violations of
Article 934%s {(Commercial Fishing Lav)}, Vernon's
Penal Code. ‘

‘ 4. A fine i% not collected within the
meaning of Article 951, C.C.P., until the
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smount thereof has been pald in money to
some officer authorized by law to col-

5. A fine sssessed upon & ples of
guilty does not constitute the collectlon
of & fine within the meaning of Article

951, C. COPI'
Very truly yours
ATTORNEY GENERAL OF TEXAS
7
By : M
Burnell Waldrep /44
Assistant
Bw:d jm:1h

APPROVED: March 6, 1947

-

ATTORNEY GENERAL



