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Tite ATTORNEY GENERAL
OF TEXAS

AUsSTIN 11, TEXAS
PRICE DANIEL

ATTORNEY GENERAL

March 6, 1947

Hon. W. R. Cousins, Jr.

Chairman, Privileges and

Electlons Committes

3tate Senate

Austin, Texas Opinion No. V-78

Re: Constitutionality’of 3. B.
No. 67, 50th Leg., amend-
Dear Sir: ing the election laws.

You request an opinion from this department
on the above-titled subject matter, your letter being
as follows:

"I have been directed by the Committee
on Privileges and Blections to submit Senate
B111l No. 67 to you for an opinion on its con-
stitutionality. We are particularly interest-
ed 1n this bill as to the directions contained
in the Constitution, Article 6, Section 4,
wvhich requires the legislators to provide for
the numbering of ballots to detect and prevent
fraud. We further would like to know whether
In your opinion under the Constitutional Man-
date 1t 1s necessary that a ballot be identi-
fiable 1f illegally cast, in the event of a
contest of the election or upon proof of an
irregularity in connection therewith."

3enate Bill No. 67 accompanies your request.
We have carefully studled the bill, including, of course,
the title, and we find no constitutional vice therein.
We shall discuss, however, the particular features men-
tioned in your letter.

According to the title and the emergency
clause, the purposeé of the bill is to provide "a more
secret bmllot in all elections in Texas". The princi-
pal change contemplated by this bill is the provision
for the numbering of ballots on & perforated coupon
vhich shall be torn or detached from the remminder of
the ballot and placed in a box separate from the box
in wvhich the remainder of the ballot ia deposited.
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The bill retains the provision for the election judge

to sign his name on the back of the ballot and to

place the number on the detachable slip by the name of
the voter on the voting list at the time that the bmal-
lot is delivered to the voter. It further provides that
the election officials shall compare the number on the
detachable slip with the number on the voting list at
the time the ballot i1s returned by the voter and in his
presence to be certain that it is {he same ballot which
vas delivered to the voter. Then, under the provisions
of this bill the detachable slip is to be torn off and
deposited in a separate box And the remainder of the
ballot deposited in a bex prepared for the mmrked por-
tions of all ballots cast at the elections. Thus, af-
ter depositing the separate portions of the ballots

in the separate hoxes it will be impossible thereafter
to identify the individual ballot of any individuml voter
either in an election contest or otherwvise.

Obvioualy, the purpose of the bill is to make
it impossible for anyone to determine by lawful or un-
lawful means how &n elector voted. Your question is
whether such a plan meets the requirements of Section &,
Article VI of the Constitution of''Texas which requires
the numbering of tickets and reads as follows:

"In all electlions by the people the vote
shall be by ballot and the legislature shall
provide for the numbering of tickets and make
such other regulations as may be necessary to
detect and punish fraud and preserve the pur-
ity of the ballet box, and the legislature may
provide by law for the registration of all vot-
ers 1n all cities containin% & population of
10,000 inhabitants or more.

We are compelled to answer your question in
accordance with the interpretations of the above con-
stitutional provisions made by the Supreme Court of Tex-
as in the case of Wood vs. State of Texas Ex., Rel. lee,
133 Tex. 110, 126 S. W. (2nd) %, which answers the iden-
tical guestion as relates to voting machines. The ques-
tion im that case wasg whether veting machines, which do
not ume & written ballot or ticket, and which render it
impossible to later i1dentify the vote of an individual
in an electien contest or otherwise, meet the constitu-
tiomal requirements quoted above. In apnswer te the ques-
tion, the Supreme Court said: ‘
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"Fhe second requirement of this constitu-
tional provision 1s that the tickets shall be
numbered. The word 'shall' is used in this
requirement, just as it 1s used in the first
one above discussed. In both instances, we
think the term is mandatory, and not merely
permissive, It will be noted that the word
'ticket' 1s used. It is provided that the

. tickets shall be numbered. Of course, the
word ‘'ticket,' as here used, means the same
as the vord 'hallot. The bnllot must be pum-
bered. If ve underatand this record, the el-~
ection officers kept a poll list which showed
the name and number of each voter. When the -
voter registered his vote on the machine, it
(the machine) recorded the number of the bal-
lot. To our minds, this wmeets the reguire-
mont of the Constitution. As we understand
this machine, it is nmot possidble from the
record made by it to determine, in an elee¢-
tion coantest, hov each voter voted. Be that
as it may, the Constitution contains no such

requirement. The Constitution simply requires
that the ticket shall be numbered. The i&ehine
does that,

"Phe third provision of the above-nnntionpd
constitutional amendment 18 that the Legislature
shall meake such other regulations as my be nec-
essary to detect and punish freud, and preserve
the purity of the ballet, This comstitutionmel
provision is addressed t¢ the sound discretion
of the legislature. It is nmot for the courts
to attempt to direct what laws the L-gisluture
shall Lenact to comply with 1. *

"As we understand this record, the voting
machines used in this election recorded the to-
tel number of votes for each candidate for Mayor,
bat did not mmke a record showing which candi-
date each voter voted for. It 1s therefore ev-
ident that the testimony in this regard muat
come from some other source. We thimnk that ore
of the ways to ascertain how a voter voted, where
& mchine like this has heen used, is to pat such
voter on the witness stand, and ask him the gues-
tion. BHe oan answer disclosing hovw ke voted, if he
s0 chooses. That is a matter the voter himself
can control. On the other Mand, the Constitu-

“tlon guarantoes each voter a secret h1110t~ '
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consequently he can decline to revoal how he
voted, if he so choosea. * * #

It is evident that the perforated ballots pro-
vided in Senate Bill 67 come a lot nearer following the
constitutional provision for numbered tickets than do
voting machines. In the case of the perforated ballots,
the tickets are actually numbered and the number of each
ticket 1s placed opposite the voter's name on the vot-
ing 1ist at the time of delivery and the numbers are
compared when the ballot is returned and before the per-
forated slip is detached. In view of the Supreme Court's
opinion on voting machines, there can be no question but
that the numbsring of these perforated ballots will meet
the comnatitutional requlirements.

It 1s within the sound discretion of the Texas
legislature to welgh the constitutional requirement for
a secret ballot as agaipst the comstitutionmal requirement
for numbering and such other regulations as may be nec-
essary to detach and punish fraud and preserve the pur-
ity of the bhallet, and thereby decide upon regulations
and procedures that will accomplish as nearly as possible
both of these lmportant purposes. In no event does the
Conastitutlion require that a voter's ballot be identifiable
in an election contest. In fact, the weight of authority
outside of Texas 1is to the effect that provisions for
numbering of ballots to correspond to the number of the
voters on the poll list so as to be 1ldentifiable later
is "regarded as infripglng the constitutlonmal guaranty
of secrecy of the ballot". (29 Corpus Juris Secundum,
# 171, p. 246). 1Ia Tezas, the contrary rule -- that
such ayﬂtem does not infringe upon the constitutional
gusvanty of secrecy -- bas been followed. (Johnson vs.
Clark, 25 F. 3upp. 285)

In view of the above decisions, it 1s within
the power of the Texas Legislature to determine the rel-
etive merits of the above mentioned voting procedures
and if it decidses to adopt the system provided 1n Senate
B11l 67, the legislature will vielate no constitutional
provision of this 8tate.

SUMMARY

denate Bill 67 of the 50th I.egia'ltture,
Regular 3Jession, previding numbered perforated
ballots to be used in eslesctions mo that a voter's
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ballot cannot be identified after its deposit
in the election boxes, does not viclate 3ec-
tion 4 of Article VI of the Constltution of
Texas, in view of the interpretation of that
section heretofore made by the Supreme Court
of Texas in Wood v. State of Texas Ex Rel.
lee, 133 Tex. 110, 126 3. W. (2nd) 4.

Yours very truly,

;?. '.

rice Danle '
Attorney General of Texas




