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Secretary of State
Austln, Texas Re: Whether certain

Dear Sir:

foreign securities
"reglstered” with
the Securitles and
Exchange Commission
of tpe United States
are "on the 1ist ap-
proved by the Securi-
ties and Exchange
Commission", as con-
templated by subdivi-
sion (b) of Ssc. 23,
of the Texas Securi-
ties Act, and there-
fore exempt from the
provisgions of the Act.

You request advice as follows:

"Subdivision.(b) of Section 23 of the

Texag Becurltles Act, under exemptions, pro-
vides a3 follows:

"'Any security issued or gusranteed by

any forelgn governmsent with which the Unlted
States 1s at the time of the sale, or offer

of

sale thereof, mointaining diplomatic re-

lations, or by any State, province or poli-
tical subdivision thereof having the power

of

taxatlion or assessment, which security is

recognized at the time it 1s offered for sale

in

this State as valld obligsetion by such

foreign government or by such Stete, province,

or

politlcal subdlivision thereof issuling the

same, provided however, that such securities
must be on the list approved by the Securities
and Exchange Commission of the United States.'

"We have had several requests for informa-

tion in regerd to possible exemptions under



Hon. Paul H. Brown, page 2 - V-8l

this provision. The trouble seems to be
that the SBecurities and Exchange Commis-
sion does not approve an issue but simply
registers the same. It would appear that
the Legislature had in mind an actual
approval by this Commlission before an ex-
emption could be claimed. In the registra-
tion of these issues by the Securities and
Exchange Commission they salways state that
this should not be considered as an approv-
al.

"Me question is, shall we consider
a security, which meets all other require-
ments of thls. exemption as exempt when the
same ls simply reglistered with the Securi-
ties and Exchange Commission and not ap-
proved."

The authority and duties of the Securities
and Exchange Commission as they pertaln to the type of
securities ingquired about are set out in Title 15, Chap-
ter 2A of the United States Code Annotated. AS we con-
strue the provisions of Chapter 2A the Commission has
no authority or duty to "approve" any of the securitiles
inquired about. We have also dlrected an inguiry to
the Chief Counsel, Corporations Finance Divisgion, Securi-
tles and Exchange Commligsion, reqQuesting confirmstion of
our construction of the Federal Act. The reply recelved
by this office 1a to the effect that the Commlssion
does not and has not approved, nor has 1t bheen author-
ized to approve any such securities since the creation
of the Commission.

The only authority granted the Commission by
Federal law, in this connection, 1s to allow securities
to be "registered” upon application by the issuer after
submiggion by the issuer of extensive data disclosing
matters of interest to lnvestors as required by the Act.
Apparently, the only declsion required of the Commission
1s & determination that the application contalns the data
required by law. No authority or duty 1s placed upon the
Commigslion by the Federal act to pass upon the investment
merits of the securities so "reglstered”, nor upon whether
or not the securitles have inveatment value.

On the other hand, the Texas Securities Act,
which 1s published as Art. 600a of Vernon's Civil Statutes
of Texas, contemplstes s determination hy the Secretary of
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State that "the plan of business of the applicant
appears to be fair, just and equitable, and that
the securitles which it proposes to lssue and the
method t¢0 be used by it in issulng and disposing

of the same ars not such as will work & fraud upon
the purchasers thereof.” Thls determination is made
in the form of a "finding". Without a permit, the
sale of such securltlies 1s unlawful. The issuance
of the permit contemplated depends upon a favorable
"finding". 8See Sectlons 8 and 9 of the Securitiles
Act.

It will be noted that the word "approved"
is also used in parsgraph (f) of Sec. 23 of Art.
600a, which exempts securities listed on recognized
and responsible stock exchanges, which exchanges have
been "aspproved”" by the Secretary of State. Such ap-
proval under paragraph {(f) is conditioned that the
exchanges supply to the Secretary of 8State facts and
data which "shall be found to establish:

e % %

"(2) That the governing constitution,
by-laws, and/or regulations of such ex-
changes shall requlre:

e % %

"Zrd, Securities listed and traded in
on such exchange to be restricted to those
of ascgrtained, gsound asset and/or income
value.

Thus, consistent with the scheme of the Act,
the "approval" under paragraph (f) contemplates more
than & mere disclosure of true facts ag & condition
precedent to engaging in the issuance and sale of secu-
rities in Texas. As a safeguard to the lnvestor, 1t
contemplates that qualifications be imposed on the
1ssuer tending to guarantee value. And "approval®”
aeppears to mean that the Secretary of State has ascer-
talned that the safeguards exist.

It thus appears that "approval” as used in
the Texas Securities Act means more than "registration”
under the Federal Act, and no reason appesars toncon—
strue "registration" to mean the same thing as "appro-
val" or to hold that a list of registered securities is
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a "1ist approved" by the Commission within the mean-
ing of subdivision {b) of Sec. 235 of the Texas Securi-
ties Act.

Since the 3ecurlities and Exchange Commission
could have been given powers by Congress of a nature
leading to an approval substantially similar to that
contemplated by the Texas Act, and since such may yet
be done by Congress at 1ts pleasure, it is our opinion
that the exemption contained in paragraph (b) of Sec-
tion 23 of the Texas Securities Act 1s and will remsin
inoperative untll actual approval by the Securitiles
and Exchange Commission of such securities is author-
1zed or required by Congressional enactment.

SUMMARY

Certain foreign securities "registered”
with the Securities and Exchange Commission
of the Unlted States are not "on the 1list
approved by the Securities and Exchange Com-
mission" as contemplated by the exemption
contained in subdivision (b) of Sectlon 23
of the Texas Securities Act. (Art. 600a,

v.C.S8.)
Very truly yours
ATTORNEY GENERAL OF TEXAS
By
Ned McDaniel
WM:rt:djm Assistant
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