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OFFICE OF

THE ATTORNEY GENERAL

A'osm. 'l‘nxa.s

PRICE DANIEL :
ATTORNEY GENERAL , March 13, 19'47

Hon. claud Gilmer, Chairmen
Compittee on Appropriations
Housé_of _Representatives = -
Austin, Texss Opinion No. V-84

Re: Constitutionslity of House
B11l1 Ko. 396‘ 50151‘1 mgisl‘-
ture, Incidental Expenaea
D,'ear Sir: . . for Members, .

Your request for en opinion by this depsrtment
upon the sbove titled subject matter is &s follows:

"Enclosed you will find House B:|.11
No. 396 which has been introduced end
is now before the Appropriation Coumit -
tee of the House. . -

"Phis bill is an appropriation
bill for *incidental expeunses' ounly for
members of the regular session. The Com-
mittee desires to know what in your opin-
‘ton can be included s incidental expenses.
At the present time certein expenses incl-
dent to the work of each member is paid
from the contingent expense sccount, such -
8s postage, atationery, and official tele-
phone calls.

, "Would the attached bill be constitu~
tionel if it sets & maximum expense sllow-
ence to each member without regard to the
nsture and smount of the expeuse.

House Bill No. 396 as submitted to us ia as
follows:

"H.B. No. 396 ~ BY:
. ABIILL .-
TO BE ENTITLED

[ ]
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"AN ACT making an appropriation of the
sum of Three Hundred Thousand
Dollars ($300,000), or so much
thereof ss may be necessary,
out of any funds in the State
Tressury not otherwise appro-
priated, to pay incidental ex-
penses of the members of the
Regular Session of the Fiftieth
Legislature, such expenses not
to exceed Ten Dollars {$10.00)
per day per wmeumber; providing
for certificates to the Comp-
troller; waking records svall-
able to the public; and declaring
an emergency.

"BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:

"Section 1. There is hereby appro-
prieted out of any funds in the 3tate
Treasury not otherwise appropristed, the
sum of Three Hundred Thousand Dollars
($300,000), ‘or s0 much thereof as may be
necesssary, to psy incidental expenses of
the members of the Regular Session of the
Fiftieth Legislsture, such expenses not to
excged Ten Dollars §10 00) per day per
member,

“Section 2. The certificate of the
Secretary of the Senste, approved by the
President of the Senste, or the certifi-
cate of the Chief Clerk of the House of
Representatives, espproved by the Spesker
thereof, shall be sufficient evidence to
the Comptroller upon which to sudit the
¢claims for expenses of the members of the
gegular Session of the Fiftieth Legisla-~

ureo )

"Section 3. Providing, however, that
& record of #ll moneys appropriated in this
B11l shall be made available for public ‘in-
spection the ssme as any other public re-
cords in this State.

"Section 4. The fact thet the Reguler
Session of the Fiftieth Legislsture of the
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Stete of Texas 18 now in session, and pub-
11¢ policy requires that the appropristions
wsde by this Act shsll be maede immedistely
sveilsble, cirestes sn emergency and sa im-
perative public necessity thst the Consti- ‘
. tutionel Rule regquiring bills to be read
‘on three severs)] days in esch House be sus-
pended, and sald Rule is hereby suspended,
- and that this Act shall teke effect end be
in force from end after its passage, and
it 48 gso enscted." ‘

) This bill is sn sppropristion b1ll for inci-
dental expense only for wembers of the Regular Session.

Section ¥4 of Article III of the Constitution
is 83 follows: : '

"The Legislature shall provide by law
for the coupensstion of all officers, ser<
vents, agents -and public contrectors, not
provided for in this Constitution, but shall
not grant extre compensation to any officer,
sgent, servant, or public contrectors, after
such public servicée shsll have been performed
or vontrect entered into, for the performance
of the ssme; nor grant, by appropristion or
otherwlse, any smount of money out of the
Treasury of the State, to sny individusl, on
8 claim, real or pretended, when the ssme shall
not have been provided for by pre-existing law;
nor employ anyone in the nsme of the State, un-
less suthorized by pre-existing lew."

The necesasity for & pre-existing law to suthorize
the appropristion of any monies whatsoever from the State
Treasury is fundamental. This essential pre-existing law to
suthorize the appropriation in the present instesnce consists
in the Constitution itself, cresting the Legislature, and
requiring it to function as & lav-msking brench of the Govera-
ment. This by necesssry lmplicstlon suthorizes the payment
from the Treasury of all expenses, whether called "contin-
gent" or "incidental" or by whatsoever neme, thet are neces-
Sary to ensble the Legisleture to perform its constitutionsl
duties. Whet perticular expenses come within the ambit of
that implied power cannot be steted in words of finallty.

It undoubtedly would include such things as postege, station-
ery, pages, printing, and the like necessitles of the Legis-
lature. This has been the uniformly sccepted construction of
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the Constitution by 8ll depertuments concerned since the
Statets existencg. . e S

We understend what is commonly known 83 the ap-
propristion for "countingent expenses” 13 designed to cove:
8nd 1s suply sufficient to cover all such items as above
indicated. Whether or not a particular item of expense i:
Properly payeble out of such contingent appropristion is -
an individusl inquiry as to each such ¢laim. Those thst
are properly classed as such incidentsl or contingent ex-
penses are pald and those that are not to be so classed
are not paid.

: The matter of per diem to the members of the
Legislature is, of course, conclusively determined by the
Constitution itself (Art. IIT, Sec. 2%). Likewise, the
1tem of travel expense is conclusively fixed by the same
Section. Of course House Bill 396 does not contemplate
supplementing members per diem, or travel allowance sbove
thet of Section 24, or any contingent expenses, or interiro
expense incident to Committee work or the like. By the

" 8bove process of elimination, it would appesr thst House

B11l 396 does not contemplate the peyment of any clsim of
any member, for any sum, for any expense, that is suthor-
ized by sny pre-existing law express or implied. We are,
therefore, of the opinion that the Bill, if enacted into
law, would be unconstitutional under Section 44 of Article
III of the Constitution.

_ In reply to your hypothetical question 8s to
whether or not a bill vhich sets & maximum expense allow-

~ance to each member without regard to the-nsture and a-

mount of expense, we beg to advise such a bill would be
unconstitutional as a8 gratulty to the individusl members
according as the 1tems clalmed constituted personal busi-
ness of the respective mewbers. Moreover, there would be
no pre-existing law, nor could there be, for such & gratu:
ity as to the personal expense items. :

SUMMARY

(1) House Bill 396 of the 50th Legis-
lature i8 invelid snd 1f passed would not
suthorize the psyment of monies from the -

Stete Treasury, for the want of & pre-
.existing lsw therefor. (Constitution, &rt.
III, Sec. 44).
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(2) 411 expenses necessary to the func-
tioning of the lLegislasture mey be lawfully
psid from the State Treasury under the nec-
e838ry implicetion of the Constitution 1t-
self, whether such expenses be denominated
"incidental™ or "contingent".

(3) A b1ll sppropristing 8 maximum ex-
pense’ sllowance to esch member of the Legis-
latue, without regard to the nature and the
smount of the expenses, would be invelid be-
cause of the sbsence of “"pre-existing law",
(Constitution, Art. III, Sec. 44), and like-
wise becasuse of & violation of the Constitu-
tion a8 & gretulty to the individusl members
according as the clalms were for personal
business of the respective members. {(Consti-
tution, Art. III, Sec. 44).

Yours very'truly
ATTORNEY GENERAL OF TEXAS

o &:0{/,.,,

Ocle Spehr ‘
Agssistant

08 /facm/1h :

APPROVED: Merch 13, 1947
ATTOR GENERAL

Approved:Opinion Committee
03, Chairman



