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OFFICE OF

THE ATTORNEY GENERAL

AvsTIN, TEXAS

PRICE DANIEL
ATTORNEY GENERAL : Mamh 20, 19""7

Honv-Homer-Garrisoa,iJr;,‘Qngctdr '
Texss Department of Public Safety
Driver's License Division

Caunp-Mebry o o
Austin;—Texas Opinion KNo. V-9l
Re: Authority of the Highway
Department to require the
surrender of driver's 1li-
_ cense; sufficiency of de-
Dear Sir: mand for such license.

Your opinion requeét 1s as follows:

"8 licensee has been finally convict-
ed of aggreavated asssult upon the person by
means of 8 motor vehicle. Sectlion 2% of
Article 6687b, passed by the Forty-seventh
Legislature, provides for the automatic sus-
rension of the operator's, commercial opers-
tor's or chesuffeur's license upon a final
conviction of this offense.

"Sub-sectlion a, Section 25, of this
same Article suthorizes the Court in which
conviction 1s had to require the surrender
of all operetor's, commercial operator's,
and chauffeurt's license then held by the
person so convicted.

"Our Question No. 1 is: Whether or
not the Texas Department of Public Safety
hes the suthority under Section 26 of Art-
icle 6687b, to require the licensee to sur-
render his license certificate when the Court
of conviction fails to order the surrender of
the operator's, commerclal operator's or chauf-
feur's license. Question No. 2. Would notifl-
cation made through formal suspension order to
the licensee by regular U.S. mall comnstitute
service under Section 26 and mske the licensee
subject to the penalty provided in peragraph &
of Section 32, if he fails to comply?”
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‘ The Legislature, 1in cneating the Department of
Public Ssfety, prescribed that it be generslly responsi-
ble for the enforcement of laws protecting the public
safety, for the prevention and detection of crime, and
thet it meintain principal office and headquarters in
the City of Austin, where 811 of 1ts records shall be
kept. OSee Title 70, Ch. 5, Vernon's Civil Statutes of
Texas, and in particular Article 4413. (1).

The Department's duties are peculiarly design-
ed and concelved in connection with the enforcement of
our trafflc ssfety laws of which the driver's license
law is an important pert. The driver's license law, Ar-
ticle 6687b, contemplates that the Department of Public
Safety shall be generally responsible for the administra-
tion and enforcement of its provisions. Elaborate pro-
vislons are made for both the quelification of drlvers
and the lssuance of evidence of such qualificetions in
the form of llcenses by the Department. The Act obvi-
ously contemplstes thaet the Department effect the with-
drawal of licenses from those not entitled thereto and
the Act should be so construed @3 to sccomplish that
purpose, whether the licenses were suspended at the
hearing before the bosrd or uron an sutomatic suspen-
slon by virtue of a conviction of any of the offenses
enumerated under Section 24 of Article 6687v, V.C.S.,
vhich embraces aggravated assault upon the person by
mesns of a motor vehicle.

- Section 24 of Article 6687b, V.C.S., reads:

"AUTOMATIC SUSPENSION OF LICENSES.
(a) The license of any person shall be
automaticeally suspended upon finsl con-

viction of any of the followlng offenses:
* ¥ W ’

"5. 4 conviction upon a charge of
eggravated assault upon the person by means
of motor vehicle, as provided by law. * * *

The word "sutomatic" has been defined by Punk
and Wegnalls New Standerd Dictlonsry of the English
language 88 "acting as en autometon, or from forces in-
herent or placed within i1tself; self wmoving or self reg-
ulating under necessary lew". The Court in Cleveland
Target Company vs. Emplre Terget Co., 97 Fed. 44, said:
"In common parlance, ‘sutomatic' mesns self-acting.”
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It therefore follows that on a final conviction of aggra-
vated sssault upon the person by means of & motor ve-
hicle the license is lumedistely suspended under Sub-
section 5 of Section 24 by force of the law without fur-
ther act by anyone.

Section 25 provides:

"(a) Whenever any person is convicted"
of any offense for which this Act makes
automatlic the suspension of the operstor’s,
commercial operator's, or chauffeurts 1i-
cense of such person, the court in which
such convictlion is hed shall require the
surrender to 1t of all operators', com-
merclal operetors', snd chauffeurs!' li-
censes then held by the person so con-
victed and the clerk of said court shall
thereupon forward the seme together with
a record of such conviction to the Depart-
ment, within ten (10) days from the date of
the convictlon. ‘

: "(b)} Every court having jurisdiction
over offenses committed under this Act, or

any other Acts of this State regulating the
operation of motor vehicles on highways, shall
forwsrd to the Department a8 record of the con-
viction of any person in said court for a vio-
lation of sny ssid laws, and msy recommend the
suspension of the operator's, commercial opera-
tor's, or chauffeur's license of the person so
convicted, as provided in Sectlion 22 of this
Act., :

"(¢) For the purpose of this Act, the
term ‘conviction' shall mean a finsl convic-
tion. Also, for the-purpose of this Act, a
forfelture of ball or collateral deposited to
secure s defendant's sppearance in court,
which forfelture has not been vacated, shall
be equivalent to a conviction.

"Provided, however, that in case of con-
viction for any of the offenses enumerated in
paragravn {(a) of Section 24 of this Act, and
the zentence of the court having been suspend-
ed as provided in the Statutes, such suspended
sentence shall not mitigate sgainst the suspen-
sion of the operator's,commercisl operstor's
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or cheuffeur's license of the person con-
victed."”

Section 25 directs the court to report to
the Department all convictlions of violstions of all
laws regulating the operation of motor vehicles on
the highweys. The purpose of these requlrements 1is
to furnish the foundation for appropriate actlon by
the Depsrtment. In the instances where suspension
1s automatic the law recognizes that no further hear-
ing 1s required for the procedural "due process of
law," because the person sccused in the criminsl ac~
tion is bound to know, &s 3 metter of l1lsw, that an
automatic suspension of his driver's llcense willl be
8 consequence of his conviction. The right to the
driver's license i3 tried as s part of the same sult.
The court 1s directed to lmmedlately take up the 1li-
cense and the clerk of said court to forward same to-
gether with 8 record of such conviction to the Depart-
ment within ten (10) days from the date of the convic-
tion. It 1s lncumbent upon the Court to requlire the
surrender of the license and the clerk to forward ssme
with the record of conviction to the Depertment. The
court's fallure, however, to require the surrender of
the license does not affect its suspenslon.

Section 26 of Article 6687b provides:

"The Depertment, upon suspending or
revoking @ license shsll requlire thet such
license shall be surrendered to snd retsin-
ed by the Depasrtment except that st the end
of the perlod of suspension of such license,
the license so surrendered shall be returned
to the licensee.”

In our opinion Section 26 desls only with sus -
Pension or revocations by the Depsrtment itself and not
in cases where the suspending or revoking is brought a-
bout aHtomatically by 2 conviction as enumersted in Sec-
tion 24%.

Section 32 of Article 6687b provides:

"It shell be unlewful for any person
to commit any of the following acts: * ¥ *
(4) To fell to refuse to surrender to the
Depsrtument on demand any operator's, com-
mercisl operstor's or chsuffeur's license
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which has been suspended, concelled or re-
voked as provided by law. ¥ * *"

We view this section as the Depertment's auth-
orlty to demsnd any operstor's, commercial operator's
or chauffeur's license which has been suspended, elther
by the Department after hearing or by a flnal convictlon
upon 8 charge of aggravated assault upon the person by
means of & motor vehicle under Subsection 5 of Secticn
24, suprs.

_ You sre therefore, advised 1in answer to your
first question that the Department does not have the
authority under Section 26 but does hesve under Section
32 (4) to require the licensee to surrender his license
upon 2 final conviction of aggravsted assault by wmesns
of a motor vehicle, where the court of conviction falls
to requlre its surrender.

It 18 our oplnlion that any customary forum of
communication written or verbsl which 1s made by the
Department and recelved by the licensee, that 1s csl-
culated to clearly indicate & demand 13 made under the
authority of Section 32 {4) is sufficient. We also think
that evidence indicating a letter hss been so forwarded
creates a presumption that it has been recelved by the
addressee. It should be pointed out in this connection
that meny defenses could be interposed to such & demand
by meil. The best procedure, therefore, on which to
predicate s prosecution for failure or refusal tc sur-
render the license to the Depertment would be to per-
sonally serve the licensee with a2 written demend.

SUMMARY

The Department of Public Safety has -
guthority under Sec. 32 (4) of Art. 6687v
V.C.S8., (and not under Section 26 thereofj
to require the licensee to surrender his
license upon conviction of the offense of
aggravated assault upon the person by means
of motor vehicle where the court fails te
requlre surrender of the license. 4 letter
by the Departmert properly addressed, stamp-
ed and deposited in the U.S. mail, directed
to the licensese, demanding the surrender of

n
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his suspended license 1s & sufficient

"demand" under parsgreph 4 of Sectlon

32 of Article 6687b, V.C.8. 1f recelv-
ed by the licensee.

Yours very truly
ATTORNEY GENERAL OF TEXAS

o Anterd A. Rl

Robert A. Hall
Asslistant

APPROVED: Zarch 20, 1947
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