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Hon. R. E, Beasley Opinion No. V-115
County Auditor
Collin County Re: Whether an order of the Com-~
McKinney, Texas missioners’ Court appointing

& County Treasursr to fill the
unexpired term of her prede-
cessor in office constitutes a
written contract.

Dear Sir:

Your statement and request for an opinion are in part as
follows:

“On February 8, 1947, the claim of Alta Browne
Kerby (Exhibit "A”) for salary($2,033.28) and inte~
rest ($319.60) was filed with the Commissioners’
Court of Collin County, Texas,

“THE FACTS ARE AS FOLLOWS;

“On the first day of May, 1943, the Commission-
ers' Court in regular session accepted the resigna-
tion of the then acting County Treasurer. On the
same date and in the same motion, the Court ap~
proved the bond and oath of office of Alta Browne
Kerby as county treasurer and appointed her to fill
the unexpired terr for that office (Exhibit “B™). At
the time this action was taken, there was a gpecial
county treagurer salary law for Gollin County on the
Statute Books which previded for $600.00 per year
and at the time Alta Browne Kerby was appointed,
she knew that that was the salary thet was being paid
for that office,

“We are well acquainted with the fact that many
special statutes like this one have been declarsd to
be unconstitutional and the Courts have held that this
County Treasurer was entitied to a monthly salary
based on an annual salary of $2000.60 per year . ,,

“Is this claim barred by the two year statate of
limitations? "
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Article 1703_o£ V.C.8, reads:

“A County Treasurer shall be elected at each
regular general election for a term of two years."

Article 1707 of V.C.S. provides:

“In case of vacancy in the office of the County
Treasurer, the Commissioners’ Gourt of the coun~
ty in which such vacancy occurs shall fill such va-
cancy by appointment, such appointment to be made
by a majority vote of the Commissioners present,
at a regular or special term of such court. Such
appointment shall continue in force until the next
general election.”

Article 1708 of V.C.5. reads:

“The person appointed te fill the vacancy as
provided in the preceding Article shall, before en~
tering upon the digcharge of the duties of such of-
fice and within twenty days after he has been noti-
fied of such appomtment take the oath and give the
bonds required as in the case of an election to such
office.” (Emphasis ours).

The authorities are uniform in holding that one appointed
to an elective office holds an irrevocable position insofar as the ap-
pointing authorities are concerned. 89 A.L.R. 132; Collins.v. Tracy,
36 Tex. 546.

Since under Article 1708, supra, the appointee to fill a va-~
cancy shall perform all of the acts required of a duly elected County
Treasurer, coupled with the further fact that his appointment from
the point of view of the appointing authority is irrevocable, it natur-
ally follows he assumes the full responaibility of the ofhce just as
though he had been elected to it.

Article 3030, V.C,S., provides:

*On the Monday next f-ollowing the day of elec~
tion, but not before, the Commaissionérs’ Court shall
open the election returns and estimate the result, re-
cording the state of the polls at each precinct in a
book to be kept for that purpose; . . .”

Article 3032, V.C.S,, reads:

“After an estimate of the result ¢f an election
has been made as provided for in this title, the
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County Judge shall deliver to the candidate or candi~
dates for whom the greatest number of votes have been
polled for county and precinct officers a certificate of
election, naming therein the office to which such candi-
date has been elected, the number of votes polled for
him, and the day on which such election was held and
shall sign the same and cause the seal of the county
court to Ye thereon impressed. . . "

In the case of an elected oihcml under Article 3030, supra,
the Commissioners’ Court estimates the result and records the state
of the polls in each precinct in a book to be kept for that purpose, and
under Article 3032, the County Judge delivers to the candidate who
has polled the greatest number of votes for county and precinct offices,
a certificate of election. In our opinion, this constitutes as much of a
written instrument as the minutes of the Commissioners’ Court appoint~
ing a person to fill a vacancy. This may be consirued as analogous to
the minutes of the Commissioners’ Court in appointing a person to fill
a vacancy in office, and clearly does not constitute an instrament in
writing that would have the effect of a written contract.

Article 5526, V.C.5,, reads:

“There shall be commenced and prosecuted with-
in two years after the céuse of action shall have ac-
crued and not afterwards all actions or suits in court
of the following description:

“
LI S )

"4, Actions for debt where the indebtedness is not
evidenced by a comtract in writing,”

Article 5527, V.C.S., provides:

“There shall be comingaced and prosecuted with-
in four years after the cause of action shall have sc-
crued and not afterwards all actions or suits in court
of the following deseription:

“1. Agtions for debt where the indebtedness is evi-
denced by or founded upon any contract in writing . . "

_ Texas Jurisprudence, Volume 28, page 116, section 36, pro-
vides in part as follows;

Mee s An order of a Commissioners’ Court 'is_
not a written agreement if it contains no provisions |
as to many essential features of the contract. Nor
‘does a general law in a city fixing the salary at-
tached to an office and regulating the fee to which
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an officer is entitled constitute a contract between
the city and an officer who perfoms urv'inea par-
suant to the ordinance - .“ o

‘ : The %se of Smith v, Wia& c , 18T B, W, m, haid
_that a County Treasurer can, at the explrn on of his twrm of offtos,
recover commiésioners accruing and due only for & peiod of fwo

years before inatitution of auit, -

In the caue of Cii:y of Houston v, mmﬂ:, %90 S, « 4%, the
Court said: .

- “"While upon this subject, we will d‘igpwa of
the contention of defendant that the gormmissions
claimed having been earned under an ordinance or
resolution of the c¢ity fixing the salary and fees of
the city attorney, the suii for said commissions
was founded upon a written donivact and would not
be barred until four years ufter the cause of action
accrued, This ordinance cannot be regarded as a
contract between the gity and the gity mmy L
der which the services for which the defer
claims compensation was rendered, but it wus a
genersl law of the city iixin%b:he galary to be at-
tached te the office of ¢ rney apd regulating
the fees to which sugh offiger should be entitled.
We think it clear that thi fect that eoxunissions
claimed by an officer werg earned nndey » general
law fixing the compensation for the serviges ren-
dered does not make the suit for such commiasions

. one upon a written gontract, and the frial court
correctly held that the two year statute of limita=
tions apphed to deiandm:t”u nluim for said commis-
s’.ons.:

‘ In the cage ai Stego.ll Sherm v. McLetman County, 144 S,
W. {2d) 1111, the court held in an action involving a mutual mistake
as to fees betw:en a sheriff and the county that limitation begina to
run on the sheriff's claim against the county in favor of the gounty
from the time the ¢laim matured regardless of whether it was pre-
sented to and rejectad hy the Co seieners’ Court, and that such
a claim would be governed by the two year mm of Jimitatton,

The case of Leslie v. City of Dalla.;, 172 8. W, {qu) 771,
held that the two year limitation statute wes applinable in an. action
against a city to recover payments made wwier an ungeastiivtional
ordinance for services of a special police officer, and henge, where
action was filed more than two years after the last of such payments
WaS ma.de the acstion wu barred,
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The court in the case of Wilgson v. Shaw, 188 N.W. 940,
166 A.L. R, 842, said:

“Thoese appointed to fill vacancies shall hold
until the next general election and until their suc-
cessors are elected and qualified. . . . Therefore,
whoever is appointed or elected is appeinted or
elected for an unexpired portion of a prescribed
term. The term prescribed is a unit of time. A -
new term is not created. The appointee simply
steps into the shoes, so to speak, of him who 15
elected foxr the constitutional term ., , . and 1s en-
titled to perform the duties and receive the emolu~
ments of the office until the end of that term or
until a successor shall have been elected. . . The
term lives on even though the incumbent resigns,
is impeached or dies. Personality has nething to
do with the question.” (Emphasis ours.)

In our opinion, an order of the Commissieners’ Court
appomtmg a treasurer to fill the unexpired terii of County Treag~
urer ig not a contract in writing within the meaning of Axrticle
5526, V.C.S., but is only evidence of authority to hold such pesi~
tion by the appomtee stepping into the shoes of the elected offi-
cial. Since the erder is not & contraet in writing, it therefore
follows that the two year statute of limitation is applicable, and
your gquestion is answered in the affirmative.

SUMMARY

“An appointnmnt by a Commissieners’ Gourt
of a County Treasurer to fill an unexpired term
which is entered of record on the minutes of said
court doeg not constitute a contract in writing, and

~ the two year statute of limitations is applicable to
& claim for certain salary items, {Article 5526,
V.C.8.)

Yeurs very ﬂ.'uly.

APPROVED ATTORNEY GENERAL OF TEXAS
APR 2, 1947

\id ﬁwzz.%ub

Robert A, Hall .

ATTORNEY GENERAL . - Assistant .
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