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Hon. George H. Sheppard . Opinion NWo. V-170
Comptroller of Public Accounts ,
Austlin, Texas BRE: The refund of
motor fuel tax
+to one converting
naphtha to light-
. er fluid for mark-
eting in amall
' .containers.
Dear Mr. Sheppard:

In your letter of April 9, 1947, you re=-
- quest the opinion of this department upon the appli-
cation of the Gibson Products Company, Seagoville,
Texas, for refund of motor fuel taxes pald by said
concern upon naptha (coming olearly within the defi-
nition of motor fuel) whioch it purchased and put up
in smal]l conteipers for sale as cigarette and cigar.
lighter fluid.

: t3 o ;
' Section-ér Article 7065b, provides as
follows: :

"Any person who purchases motor
fuel in the State of Texas, and any
distributor who appropriates motor
fuel for use when such motor fuel pur-

- chased by such person or used by such
distributor for operating or propel~-
ling any stationary gas engine or trac-
tor used for agricultural purposes,
motor boats, aireraft, or for any pur-
pose other than use in a motor wvehlcle
operated or intended to be operated in
whole or in part upon any of the public
highways, roads, or streets of the
State of Texas, on which motor fuel tax
has been paid, either directly or indi-
rectly, shall be refunded the amount of
such taxes so paid, by the distribytor,
exclusive of the one {1) per cent dew-
duction allowed distributors upon the
first sale, distribution or use of sald
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motor fuel, for collecting and remit- ik
ting the tax and for evaporation and i
other losses in the manner and subject L
to the limitations and conditions de-

scribed herein. Provided, however,

that no greater asmount shall be refund- ;;f
ed than bas been pald into.the Treasury ' o
on any motor fuel. The tax actually gg'"ﬂ

paid by any distridbutor or person shall
be refunded as: pI'OV].CLEQ herein on mo-
tor ruel not subject to the tax."

- CIGarly before the Gibson Products Company
is entitled to 'a refund, it must establish its right
thereto under thd terms of sald statute, The only bea-
sis upon which the Gibson Products Company can qualify
forla refund 18 that portion of the statute reading ag
follows: ' '

"e « « « Or TOor any purpose other
than use in a motor wvehicle operated or
intended to be operated in whole or in
part upon any of the public highways,
roads, or streets of the State of Texas, : 3
on which motor fuel tax has been paid, 5
either direotly or 1ndirectly. e e oM ' S HE

Goncededly, the use to which this concern
appropriates the naphtha, namely, converting it into
clgarette and cigar lighter fluild sold in small quan- .
tities is a use for some other purpose other tham use
in a motor vehicle operated or intended to be operated -
in whole or in part on any of the public highways, etc.,
of the State.

We are or the opinion that the Gibson.Prod-

ucts Company is in truth the consumér as contemplated .
under the statute rather than the purchaser of the small
quantities of cigarette and cigar lighter fluid ocon-
verted by the congumer into these small quantitiesg and
sold promiscuously to the ultimate users of this fluid.
It follows that the Gibson Products Company is entitled
to a refund as a qualified consumer for a purpose other
than use in a motor vehlcle operated or intended to be
operated in whole or in part upon any of the public high-
ways, roads, etc.; of this State. We agsume, of course,
- that it has met the ‘other proviaslons of the statute in

regard to timely riling application for refund and hasg
made use of the naptha, a motor fuel, within the time
prescribed by other provisions of the statute..




r [

)

Hon. George H. Sheppard -~ Page 3 (V-170) "y ')!!
G2t

1 ’ 3]

: "‘

1.

SUMMARY 1{

If naphtha, a motor fuel, l1ls con- :@
verted into cigarette and cigar lighter fj
fluid and so0ld ag the latter product, one §
who converts such motor fuel into such : ﬁﬂ
use is under the terms of Article 7065b a : S
consumer and entitled to a refund as a ‘ 6.}

consumer for use other than in a motor
vehicle operated or intended to be oper-
ated in whole or in part upon any of the
public highways, roads or streets of the
State of Texas; provided, such consumer
cah qualify under the other provisions of
the act in timely presenting a claim for-
refund and in the timely use of the motor
fuel thus converted.
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Yours very truly
ATTORNEY GENERAL OF TEXAS
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APPROVED APRIL 28, 1947
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