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T ATTORNEY GENERAL
OF TEXAS

AUSTIN 11; TEXAS
PRICE DANIEL -

ATTORNEY GENERAL

Mey 12, 1947

Hon. Charles D. Bates, Jr., Opinion No. V-195%

County Attorney -

LaSalle County Re: Whether or not a bonds-

Cotulla, Texas man on a Notary Publie's
official bond may obtain
a summary release from
‘1liability thereon.

Dear 8ir:

Your request to this Department for an epinion
upon the above subdjeoct matter presents the following
questions:

i, Is it possible for such bomds-
Ren to be relieved of further lisbility onm
the bond? .

"2. Is writtea notice to the Commty
Clexk aaking that siuch names bs removed _
fram the Notary Bond sufficieat to melieve
such bondsmen of further liability®

"3, After such written netice has :
been given to the County Clerk, is amy far-
ther aot mecesgary on the part of sush aure-
ties ip order to relieve them of further lia-
bility on the won®?

"4, After such written motice has heen
given to the County Clerk by suwch bosdsmen,
is any further act necessary em the part of
such County Clerk to relieve such bondsmen
from further liability on such bomnd?

"3, If such bondsmen are released from
their bond, and until a new bond is executed,
would such Notary Public be duly qualified to
act a8 suech?

"8. 1Im the event the County Clerk
should determine that the bond of the Netary
Publie is no longer a good bond, by reasen
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of the sureties having asked permission to
withdraw their names from same, could a new
bend be substituted by the Notary Public in
lienx of the pld bond, or would it be naces-
sary to make a new application and qualify
anew as & Notary Public?

"7. Does the County Clerk have any
discretien ia passing upon the quelificatiens
of & Netary Public applicant, other than te
determine (1), that the applicant is at least
21 years of age, and (2), that he ia a resi-
dent o0f the Coumty?

"8. In the event a person, who is draw-
ing 100% disability pay from the Government as
& mental ease, wpplies for a Natary Public ap-
pointaent, is it mandatory that the County
Clerk apoept such application and eertify his
eligibility to the Sesretary of State? (Such
person hﬂ#iu? never been declared imsane by
court aetion). :

"9, OCan the appointment of a Motary
Public be protested to the Secretary of State,
whereby that official mey refuse to issue the
Commission as a Notary Public?

"10. Under the present law, are there
any limitations or restristions against a per-
sen honondn? a Notary Public other than the
age and residence reguirements? If so, with
what officer does the authority rest to apply
sach limitations or restrictions, the County
Glerk or the Secretary of State?"

Article 5949 of the Revised Civil Statutes eof
Texas as the same hag been amended econstitutes the whole
of the statutory law governing Notayries Public in this
State. '

Since your questions are namerbus and compre~
henaive in their scope, we quote the Article.

"}, The Secretary of State of the State
of Texas shall appeint a convenient number of
Notarieg Public for each county of the State.
Such appointments may be made at any time, and
the tems of all appeintments made shall end on
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the first day of June of each 0édd mumbered ywar.
As amenced Acts 1945, 49th nga, p. 395, eh.
254, ¥ 1.

"2. Po be oligihio for appointment as No-

. tary Pablice for any county, a persoam shall be a

citizen of thia Btate and at least tweaty-ome(21)
yoars of age, and & resident of the county fer
whiok he is appoianted; provided, th=t where such
peveon resides within the linit.s of ary iacerpor-
aved city, town or village located in twe coumnties,
snid pexpon may be appointed Notary Public fer
either of sagh counties, but shail be autherised
to maot only in the cowmty Tor which sueh appeints
ment is nede; provided, farther that mothing here~
ta shell imvalidete any commission as Notary Pub-
1ic which Mas deon issyed and is ocutstanding ot
the time this Aot baoomes effective. As amanded
Aots 1948, 49tk Leg., p. 874, ch. 373, 8§ 1.

"S. Ay perosa desiring nppointmnt &8s No-
tary Paslie mu Turaish to the County Clerk of
the osupty eof sesidemes Of the applioant his name
as it will be ol ia uu.a as such Wotary Pablic,
Mt wifich sldreme il satisfy the

St 56 18 &t lesst sweaty-one (21) years of
agh and & supideal of the Comaty for which suok
:zlmm 10 cOMgME. The mamms of 81l such per-

stimith ih duplicste »y the
M Clesk llo IOtary of 3tate with the
onte of Shw Jummty Clevhk certifyimeg that sc-
cuﬂu to the iaformation furaished him suok per-
ao8 is elfigidle for appointment as Notary Publisz
for sush eOoUAty:. The Seoretery oOf State shall aet
.r. all susk MRS satnitted at the ssriiest prae-
Sieonble time and metify the Josnty Clerk whethes
ol sppoistasnt &r appeintments have been made.
recuiving Mstice fyen the Secretary of State

of anp :h. Sont She Cousty Clerx shall
foreimith ot '“rm 80 appainted to
sefeore his iz ten (10) days frem

atice (vt net bderpre the

of o2d avmbaved years in the
cons SC GPPNLNMINAts 2 the temm aAing an
steh 4ate oF Ye-appéiatasnts MAved ey pro-~
vided for) and quelify eo heveimafisr provided.
The urp‘lm of u{ Suma failine to qual-
i1fy within sueh ten (10} day period shall be
void, and if any ansh person desires thereafter
to q&aliry-, his name shell he re-submitted in
the same saame?r ag hereinsghove provided.
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"4, At the time of such qualifdcation
the County Clerk shall collect the fees allowed
him by law for adminlstering the cath and ap-
proving and filing the bond of sush Netary Pub-
lie, together with the fee sallowed by law to the
Secretary of State for issuing & commission to
such Notary Public. :

"5. Immediately after the qualificatiohn
of any such Notary Publie the County Clerk shall
rforthwith notify the Secretary of State that
such person has qualified and the &ate of such
gqualificatian, and shall remit with sush notice
the fee due the Secretary of State, wheTeupon,
the Secretary of State shall cause a commizsion
to be issued to each such qualified Notary Pub-
lie, which commission shall bs effective as of
the date of qualificetion. All su¢h commissions
shall be forwarded to the County Clerk for de-
livery to such pefsons entitled to receive them.
Nothing hereia shall prevent any cqualified Notary
Public from performing the duties of his office
from and after his cualification asnd bef#ss the
receipt of his eommisaion. ,

"8, Aoy gualified Notary Public whose
term is expiring may be re-appointed by the Sec-
retary of State without the necesaity of the
godnty Clerk rewsubmitting his name to the Seere-
tary of State, provided such appointment is made
jn gufficient time for such Notary Public to re~
qualify on the sxpiration date of the term fer
which he 1s them servimg; and provided fure
ther, that if any such Notary has removed his
residence to a county other than the one for
which he was appointed, his office shall be
santomatically vasated, and if he desires to
act as Notary Puyblic in sweh other county his
commission 2zhall be surreadered to the $eore-
tary of §tate and his name shall be submitted
by the Clerk of such other e¢oumty as hersin-
above provided. .

N
. "7, Any person appdinted a Notary Pub- -
l1ie, befors ontgwing apor his offiefsl duties,
shall exscute a bond in the sum of One Thousand
($1,000.00) Dollars with two or more selvent
individuals, or one solvent surety company asuth<
orized to do business in this state, as surety,
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such bond to be atp!ﬁv!i'by the Oovunty Clerk of
hig county, paysbhle to the Governor, and con--
ditioned fer the feishful perfovmance of the
duties of his. o j eod shell slso take and
subscride the offielel smth of office which
shall be sndorsed am satd wond with the certi-
fioate of the ofTielel administering the same.
Jasd dond mu u mucd in the office of

s Mmawatd an MY = aa aa b - d 3 g .
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firet recovery, asd may be sued on in the name
of the pam™y injyured from time to time until the
whols amount thereof has been recovered. Ady
suad person shall be deemed to be qualified when
e has taken the official path of offiee, fur-
sished the bomd and paid the fees herein pro-
vided for, 21l within the ten {10) days allowed
therefor.

"8§. If any Qeunty Clerk fails or refumes
to fatesrd the nsmes 0T persons requestinmg ap-
pointmanta, notices of guelification, or to re-
31t any fess due to the Jeeretary of State, or
te notify any appliemst of his appointment with-
in aizty (80) days efter receipt of same by the
County Clemc, the Sesrstary of State sh&ll oer-
tify sueh fl‘lnxn or yefusal te the 3tate Comp-
troller, the Comnty Anditor ssd Commissioners
Coupk of sueh eewaty, after whioch ne claim
.ur acoownt in favor of such Clerk shall de

4 or peid unt&l the Secretary of
Sute shall eertily 40 sueh officials that
all requirements heteusder havs been com-
plied with.

*$. All setsers pertainiag to the ap~
fataent and ensliffoation of Notariss Pub~
ic shall he publie yecowds in the offices
of thw Cownty Clérks and in the office of the
Secraetary of State after any such Notary Pab-
lic hes qualified,; smd shall be open to in-
spegtion of amy interested person &t such
reasonsble times &nd in such manner as will
ast interfers with the affairs of office of
the custodian of such recoms; but meither a
County Clerk nor the Secretary ef State shall
be required te farmish lists of the names ef
persons appoimted wefores their guslificatien
nor lists of unreeasenadle pumbers of quali-
Tied Notmaries Pudlic. As amended Acis 1939,
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4BL Leg. p. 488, # 1; Aots 1941, 47th Leg.,
P: m’ “ht ‘3., ! l; ‘at' lm, 48th L’%w,
lh m: Bhu 309. ! lo.

We ahall azawer your guestions im Ehe areer in
- whioh you have pregented them.

1. The statute nowhere prescribes any method
by which a surety executing e Notary Publie's bond may dbe
sumaarily relieved of further liasbility. If ¥he bond were
2 ogpmmos law sbligeation of suretyship affecting only in-
dividuyals, the matter of suph a release could mo doubt
be effscted through the mutusl agreement of all parties
concerned therein. BRut such ls not the case here, seeing
that the bond iz a statutory bond payable ts the Gover-
nor, sonditioned for the Palthful performsnce of the dn-
tieg of the Notary's office. The Governor, im his capac-
. Aty of payee, is of course the fiduciary of the State,
.amd there is no provision of law aunthorizing him in such
eapucity To msleass such sursty. Moreover, since the ob-
lisetion of the surety is in essence one tc the State,
the Lagislature itself would appear to have no sutherity
to wmlatsa ar e E mvide 8 mathod of releasing such obli-
gation., (Oowmmt. Art. IIT fec. 50). Be this as 1t may,
1o mothod iz prascribed By Meaw for such & release.

while the Comtity Slerk is made the ivtermedia~
" vy, and therefowe the agefit under the stagjutes for the
purpese of expediting appolntments of Retaries Public by
the Seeretary of State, nevertheless he ia given no aa-
thority whatewvsr in respsct to the matter of releasing

" . & bomfisman whose suretyship has been duly consummeated in

~ aecordance with the law. It ls a familiar principle of
law beyon2 the neéed of eitstion of authorities, that pubd-
lic e¢fficers have only those powers contferred upen them
by lew.

In murfres on Official Bonds (an older text,
1845) p. 525, seo. 778, it is saiad:

*In the absenca o0f a statutery pre-

. vislen to that effect, & surety cannet pre~
) Bis release by giving notice to the
‘obllges of the bond, of his desire and im-
tention to terminate his liability."

In that medern compendium American Jurisprud-
ence, Vol. 50, p. 928, Sec. 37, it is said:
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"But in the absemce of contract or
stetatory aathorizetion a surety who is
obligeted for a definite time, oy £OF the
performanse of & defimite contraet, can-~
aot bafore default and without tiwm cousemk
of the principal parties termimnte his wi
dertaking by & mes notice to that offest
«- & yule which in applicedls %0 surediss
on bonds of building sentractors and Bonds
of fiduciaries, such ag oxscutors and ad-
nigistretors and gmedians.”

. Yoar first question im aaswered in the nege-
tive. ‘ :

In view of sur snewe? t0 Questian W». 1, it be-
:ngl u::t:wry to anewer your further Quesatioms 2, 3,
g y B e :

- : 7. The Cousty Clexk s ng diseretien in the
matter of perfoyming the Auties required of him dy the
statute concerming Notaries Public. It is his duty to
chey the law. Concretely, this means thet the Sounty
Clerk, upon deing setisfied that en esppliesst Tor apsoint-
ment 13 8 citimen of this State 1e at laest 21 yeurs of
oge, snd regident of the cousty for whieh sach mppoint-
ment is sousht, shall prcesed fortyrwith to do those thiags
gpeoificelly pequired of him by the statute. The County
Clerk i3 liadls for amy violetiet Of the statute in the
™eepects abive ReDtiGNsd; 8 plevideld in subdivisioa 8
therect. Under the susceedins section 9 suech matters of
appointuent and cuslificetion constitute public rMoowde
apes to the imspeetion of say interestald persen.

8., Where sy applisant for appeintmsat ss M-
tary Puhlio who ponsesass the sanswtisl Yequisites af elo
i1gibility Lals dows in the atatuts, it is the Mandstery
daty of the Sownty Cler to accogt is spplication and o
scertify to the sphlieenkts 4ligibility in these respuets
sad trensmit the same to th Sserstayy of State. Tt feen
not rollos fram this, however, that the Oounty Clerk may
oot, in the precess oF cerhi ; Melke mows #0 the Seg~
tetary of State, sny stdisiom] t or iaformation ia
Ais possesuion affecting stinh psrssa‘s fitneas op unfit-
ness for appeintmens. It ip adt ealy the privilege of
the County Clewk, but the morsl duty as well, to make
known to the Seeretary of State any such prebadle diss
qualificetions af the applicant.
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9, Notaries Public ara public officers of
the State, and as such, the matter of fitnees for such
office 1s onw of public concerm from whieh it follows
that any persop laterested mey make pretest to the Sec-
retary of State against the appointment.

10. Your question is very broad indeed, and
ouy amswer l3 necessarily general. There is an implied
limitation embodied in the first sentence of Article
5949 which authorizes the Secretary of State to appoint
*a cervenient number™ of Notaries Publie for each county
in the $tata. Necassarily, it is implicit in this lan-
guags that the fieerstary of State may determine what is
a "ocosyenlent number" of Notaries Public for any partic-
ular county. It would not be his duty to appoint more
than such determmined convenient number. TIn the next place,
i1f the applicant should be known to the Secretary of State
to be mentally inoapable of performming the duties of the
office, or if he should be known to the Secretary of
State as ene having beeh convicted of a crime which under
the law would hswe made it the duty of the trial eourt
to remove him f¥em any public office held by him at the
time, we think it certeinly would be the moral, if not
the legal duty of the Becretary aof State to refuse to
make the appointment. We think it is & wholesome impli-
cation of law that the pewer in one to appoint a persoa
to public office implies that he should not appoint any
person who ia legally ineligible or, what is perhaps the
same thing, factuslly ime#tpable or ingompetent to dis-
charge the duties of the offjiee.

There is no authority for a vondsman of
a Netary Public to obtain a gsumnery release
from further liability on sueh bomd. A county
clerk has no discretion in receiving and for-
warding application for netayy appointment teo
the Secretary of 3tate, but e may and shounld
advise the Seorstary of any disqualifiocetions
of the eapplicant which would render service as
a public officer unlawfyul or impossible. The
Secretary of State could refuse appointment un-
der certain conditions. Art.5949,2as amended ,V.C.S.

Yours very truly,
ATTORNEY OENBRAL AF TEXAS

By

I

Oeie Spe
Agaistant




