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ATTORNEY GENERAL ’

May 16, 1947

Hon. Fred Red Harris ‘ Opinlon No. V-202
Hon. Joe Kilgore : A '
Pree Conference Committee Re: Constitutionslity of
Texas Senste and House Senate Bill No. 172
Austin, Texas ‘ and House Bill No.
' o 140, known as the
"Uniform Act Regu-

' ' ‘ o leting Traeffic on

Dear 3irs: Bighways." '

Your requaat for an opinion on the constitu-
tionality of Senate B1ll No. 172 and House Bill No. 140
reads, in part, as follows: - '

. "Because of the bill's fer resching im-
portance, it is our wish that the free con-
ference committee be advised by the Attorney
Genersl on the constitutionslity of this bill
together with such recommendations, which in
your opinion, wmay be necessary to assure the
1egality of the bill.

. "I.particularly wish to inquire as to
the constitutionslity of Article V of 3.B..
172 and whether or not, in your opinion, Sec-
tion 52-4, which relates to scientific test-
ing to determine whether or not 8 defendent
is under the influence of intoxicating 11q~
-gor, will be held constitutionaln ,

The bill 1in. queation is ome regulating traffic
and travel upon the highways of this 3tate. It is very
comprehensive in its nsture and scope, and consists of
one hundred and seventy-four separste sections. Not
only does the bill repeal all lsws and parts of laws in-

~consistent or conflicting with the provislons of the
proposed. enactment but it adds many new and different

- provisions to the now existing "lLew of the Roed" as em-
braced in Article 801 Vernon's Pensl Code. |

We have devoted considerable time and study
to the bill because it involves the grave and serious
-problem of regulating in detail the traffic on our
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highways, and the concomitant problem of the need for
safeguards and restrictions for those who use and go
upon our highways. We are not permitted to go further
than to discuss and decide questions relating to the
constitutionallty of certain portions of the bill. The
Constitution of this State confides to the Legislature
the right and power to express by written statute the
public policy of the State, and what may or may not be
done by a person in a given case. For this reasson we
express no opinion either for or against the policy em-
braced in the bill, and nothing herein is to be con-
strued as an expression of approval or disapproval on
our part as to the policy embreced in the billl as a
wvhole or any part thereof.

, It is well established that the regulation of
highways, and the use thereof, is within the police power
of the State. Ex Parte Savage, 63 Crim. Rep. 285 (Tex.
Crim. App. 19117); Jones v. Prim, 165 U. S. 180, 41 L.E4.
677, 1I3Su . Ct., 282 (IB97): Davis v. Massachusetts, 167
U. 3. ; 42 L. Ed. T1l, 17 Sup. N 3 roles
v. Binford, 286 U. 8. 397, 76 L. Ed. 1167, 52 Sup. Ct

s From these authorities, and numerous others,
there is no question but that the Legisleture is within
its constitutional authority in dealing with the sub-
ject embraced in the bill.

The constitutional questions presented relate
to specific sections of the bill. In this connection,
ve are not unmindful of the fact that Section 172 of the
b1ll specifically provides that "if any part or parts of
this Act shall be held to be unconstitutional, such un-
constitutionality shall not affect the validity of the
remaining perts of this Act." Such a savings cleause is
valid and will be enforced by the courts. Atkins v.
State Highwey Depsrtment, 201 S.W. 226 (Tex. Civ. ApP-
1918). Bven in the ebsence of such a savings clause,
it 13 elementary that & statute will always be sustalned
as to portions which are not unconstitutional unless the
unconstitutional portions asre so intermingled with the
remaining portions of the statute that they cannot be
severed. State v. Humble Pipe Line Co., 112 Tex. 375,
247 s.Ww. 1082 (19237, 3uch a probiem of intermingling
i3 not presented by the bill under consideration.

The first question presented is whether or not
a subject 1s embrsced in some of the provisions of the
bill wvhieh 18 not expressed in the title.
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Article III, Section 35, Constitution of Texas,
provides as follows:

"No bill, {except general appropriation
bills, which may embrace the various subjects
and accounts, for and on account of which mon-
eys are sppropriated) shall contein more than
one subject, which shall be expressed in its
title. But if any subject shall be embreced
in an act, which shall not be expressed in the
title, such act shall be void only as to so
much thereof, as shall not be so expressed."

It has been declared in numerous cases that this
section of the Constitution is mandatory, but that it will
be liberally construed, State v. The Praetorions, 186 3.W.
(2a) 973 (Sup. Ct. 1945); end 1T & section of an act is
in any degree germane to the subject expressed in the title,
it will be upheld. Davis v. 3tate, 225 S.W. 532 (Tex.
Criwm. App. 1920). -

The title to the bill in question reads as fol-
lows:

"An Act regulsting treffic, or travel
upon the highways of the State of Texas; pre-
scribing penalties for the violation of the
provisions of this Act; containing s savings
clsuse; and declaring en emergency."

Certainly there is but one subject embraced with-
In the title, and it therefore meets the constitutionsal
requirement in thls regard. On the other hand, it ia ex~
tremely doubtful as to whether the subject nemed 1ln the
title is the only subject dealt with in certain sections
of the bill itself. Our doubt 1ls expressed with reference
to Section 49, relating to the nonuse of sccident reports
as evidence in civil snd cpriminal actions; Section 114(b),
relating to the cancellation of contracts for the oper-
ation of & school bus; Section 142, relating to the sale
of certain automotive equipment which has not been ap-
proved by the Director of the Department of Public Safety;
Sections 143 and 144, relating to the approval of certsin
sutomotive equipwent by the Director of the Department of
Public Safety and revocation of the authority to sell such
equipment; and Section 166, relating to the admissibility
of evidence 1in civil actions.
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It is elementary that no act, or section there-
of, will be held unconstitutional merely because doubt
is expressed as to 1ts validity. Brown v. Clty of Gal-
veston, G7 Tex. 1, 75 S.W. 488 (Sup. Ct., 1903)7. On the
contrary, vhere the court is in serious doubt as to
whether the Legislature exceeded its power by eubracing
more than one subject in an act, such doubt is to be
resolved in favor of the validity of the act, and not
against it. Altgelt v. Gutzeit, 175 S.W. 220 (Tex. Civ.
App. 1916). K& was observed by the court in this last
cited authority, 1t is extremely difficult to determlne
in many cases whether there is the requlred connection
between subjects in an act so as to meet the constitu-
tional requirewment, and we regard the above mentioned
sections as examples of such cases.

In view of the fect, however, that we do have
a serious doubt on the question under discussion, ve
think it is our duty to call this to your attention in
order that you moy take such action as you deem necessary
to eliminate the doubtful features suggested while the
bill is still before you in & conference committee.

The second, and more serious question pre-
sented, relates to Section 52 of the bill in gquestion.
It provides as follows:

"(a) In eny criminel prosecution for a
violation of Articles 802, 8024, 8028, Texas
Penal Code, Revised Statutes, 1925, ss amended,
the amount of alcohol in the defendsntis blood
at the time alleged &8s shown by chemical snal-
yeis of the defendant's blood, urine, breath,
or other bodily subatance shall give rise to
the following presumptions:

"1, If there was at that time G.05 per
cent or leas by welght of slcohol in the de-
fendant's blood, it shall be presumed that the
defendant was not under the influence of in-
toxicating liquor:

"2. If there was st that time in excess
of 0.05 per cent but less than 0.15 per cent
by weight of elechol in the defendant’s blood,
such fsct shall not give rise to sny presump-
tion that the defendent wes or was not under
the influence of intoxicating liquor, but such
fact may be considersd with other competent
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evidence in determining the guilt or lnnocence
of the defendant;

"3. If there was at that time 0.15 per
cent or more by welght of alcohol in the de-
fendant's blood, it shall be presumed that the
defendant was under the influence of intoxi-
csting iiquor.

"4, The foregolng provisions of this
subdivision shall not be construed as limit-
ing the introduction of sny other cowpetent
evidence bearing upon the question whether or
not the defendant was under the influence of
intoxicating liquor."

This section squarely presents the question
of whether or not the use of scientific methods to de-
termine intoxication in cseses involving driving while
intoxicated is in violation of Article I, Section 10
of the Constitution of Texas.

Article I, Section 10 of the Comstitution of
Texas, provides 1in part as follows:

"In all ¢riminel prosecutions the ac-
cused tshall have & speedy public trial by
an impertisl jury.. . . He shall not be

¢ elled to give evidence againat him-
se!gu R BX

It is to be observed that nothing is contained
in Section 52 indicsting that the scientiflc tests men-
tioned sre to be given and used only withthe consent of
the accused. Inasmuch 8s wve are of the opinion that the
accused could consent to such tests, and the use of same
against AIm, wIthout violeting the above quoted consti-
tutional provision, we will discuss the question frowm
the standpoint that it is the intention of the Leglsla-
ture to provide for such tests, and their use, without
the consent of the accused. 'This has been the position
of the National Safety Council in sponsoring such pro-
visions in different States, and the ahove quoted sec-
tion i3 almost identical with its recommendations in
this regard. See 24 Iowa law Review 191 (1939); slso,
Mimeographed Reports of Rational Sarety Council, "Com=-
mIitTee on Tests Tor intoxication." 1938.
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Much has been written by the courts of this
country, &s well as by different legel scholars, on the
subject of whether or not statutes authorizing the test-
ing of blood, urine, and breath for the purpose of de-
termining intoxicetion, and the introduction in evidence
of the results of such tests, violate the constitution
privilege against self incriminetion. The Constitution
of forty-six 3tates, and thet of the United States, con-
tains & provision similar to the one above guoted from
the Constitution of Texas. There are decisions in the
different jurisdictions on both sides of the 1ssue.

Professor Wigmore takes the position thst the
privilege against self incrimination covers only state-
ments made by the defendant 1in open court under process
as & witness. Wigmore on Evidence, Third Edition, B
- 2263, There aré deoislens 1n some jurisdictions other

then Texas in asccord with Wigmore. On the other hand,
Jones in his "Commentaries on Evidewnce," Second Editiocn,
8 1391, tekes a position contrery to that of Wigmore, -
gand states that an asccused should not be forced to submit
to an examination or physical scientific tests. There
&ére numerous decisions in eccord with this view. The
State of MisSourl has gone so far as to say that such
teats cannot be used in evidence against the accused even
though he comnsenta to the test. '

The criticism of the rule against the use of
scientific evidence gained as a result of blood, urine,
and breath tests has been severe. See 23 Iowa lawv Re-

view 57 (1938); 24 Iova lLaw Review 191 (193977 Grossman
"Some Reasons for ovling Disrespect for the law"

r} o\ o o o rislin. r H0Y ; nd stevens,
Archaic Constitutiobal rrovisions Protecting the Accused,
TIGIET 5 7. Crim. L. ® Crimin. %5. §E has not escaped .

comment bY thé American Bar dssociation. See American .
Ber Ass'n. Journal, December 1935, XXI, 808. T

Regardless of which of the above two views is
correct, the courts of Texas have mede it clear that evi-
dence gained by the method authorized in Section 52 with-
out the consent of the eccused and agsinst his wishes is
not admissible in evidence against him, and a statute aun-
thorizing such a procedure would be in vioclation of Arti-
cle I, Section 10 of the Constitution. 4 discussion of
the decision reached in eech of the two more recent and
leading cases on this subject will be helpful in an under-
standing of the basis of the Texas rule.
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In Apodeca v. State, 146 S.W. (2d) 381 (Pex.
Crim. App. 1940 TeREETt, aflter srrest, wvas re-
quired by the orricern to submit to certain tests for the
purpoze of ensbling them te determine whether he was in-

toxiecated.

He was required to walk and meke suddem turns,

and was slso required to give a specimen of urine to be
analyzed for the purpose of determining wvuether aloohol

was present.

The results of these tests were placed in

evidense. In holding that this vieleted Article I, Sec-
tion 10, Constitution of rms, the couprt said:

e quote from 16 Cerpus Juris, page 566,
as follown: 'Phe cemstitutions of the United
3tetes and of meet of the states provide in
semevhat varying lenguwege thet no peyeen ac-
oused of or:l.-l shall e ¢ompelled te beo 2
wvitness, er to give ovidomse, aguiwt himself,
and these provisions remder insduissidle 2ll
evidence incrimimating scowsed and obtained
from him by compulsion. The prototypes of the

usrenty is foumd in the mexim of the common
aw, Nemo tenetur seipsum accusare, which was
brought to Americe by eur ancestors as 2 part
of thelr birthright;: end the privilege ageinat
self-imsrimination has mu walforely con-
strued by the courts s :g‘thn citizon ro-
tection se hroed as tat lfr od ¥y the com-
men-lav primciple frem which it is derived,
beth the federal and state comatitutions being
liberelly censtrund te Pyovent cempulscry self-
inorimimetion. Cewpulsien is the eynote of
the prehibition; and to remder evidende in-
admissible on the ground timt defondant was
Jempelled to prodwse it agsimet himself, it
nust appesr that such cewpuloion vus used as
to rob Riwm of volition in the matter.!

"fhe following is talsem from 28 Ruling
Cese Law, supre, pege 434: ‘The rights in-
tended to he protected by the comstitutional
previzion thst no men scoused of crime shall
be compelled to be & witmess ageimst himselfl
sre so sacred, and the yressure toward thelir
relaxation so grest when the suspicion of guilt
is strong and the evidence obacure, that it 1is
the duty of courts liberally to comnstrue the
prohibition in favor of persomsl rights, and
to refuse to permit any steps tending towanrd
their invasion. Nence, there is the wvell-
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established doctrine that the constitutionsl
inhibition is directed not merely to the giving
of oral testimony, but embraces as well the
furnishing of evidense by other means than

by word of mouth, the divulging, in short, of
any fact which the accused has a right to hold
secret.’

The State's attormey filed an adle wotion for
rehearing challenging the conclusion reached. In over-
riling this motion the court saids

"We have re-examined the record in the
light of the State’s motion, and are inclined
to adhers to the conclusions heretofore en-~
nounced.

"We think the safer policy to be adher-
ence to the construction and application of
Section 10, article 1 ef our Constitution al-
reasdy given effect in our long-established
precedsnts .” :

Two years letér the mmtter was again before
the court in chem v. State, 162 8.W. (2d) 706 (Tex.
Crim. App. 1 o nv o spparent conflict in some
of the cases, and because of gertain exceptions the court
had made to its holdings under Article I, Section 10 of
the Constitution, the court spesking through Judge David-
son, wrote at length on the subject. In reviewing the
ceses, and in atating the rule of the court,; it was said:

"While this constitutional provisism pro-
hibits cowpelling an scoused to give evidemce
against himself, its appliocation is in no wise
limited strictly to the giving of such evidence
upon the trisl of the case. To the contrery,
the inhibition extends and applies whenever one
i3 under arrest for & violation of the law or
is being held by the suthorities investigsting
a charge against him. It stands as & gusren-
tea to everyone of the right to refrain from
giving testimony which will tend to reveal his
criminal connection with an offense denounced
by law. 44 Tex. Jur., § 25.

4

o o ]
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"Much has been said by this Court touching
the question of what constitutes self-incrimi-
nation within the meaning of the constitutional
provision, and apparent conflicts appear. The
various holdings are based upon, &#nd, of neces-
sity, arise by, what are construed to bhe, ex-
ceptions to the application of the constitu-

tional inhibition. Among those exceptions sre,

what are known &8s, the 'footprint' cases, where-
in identification was established by a com-
parison of footprints (Walker v. State, 7 Tex.
App. 245, 32 Am. Rep. 595; Pitts v. State, €0
Tex. Cr. R. 524, 132 3.W. 801; Hampton v.
State, 78 Tex. Cr. R. 639, 183 3.W. 887; '.l‘ifl.g-=
pey v. State, 86 Tex. Cr. R. 539, 219 3.W. 463;
Lunsford v. State, 80 Tex. Cr. R. 413, 190 S.W.
157; Johnaon v. State, 91 Tex. Cr. R. 291, 238
S.W. 933; Landry v. 3tate, 117 Tex. Cr. R. 396,
35 3.W. 2d 433); also, the 'fingerprint' csses,
to the seme effect (McGarry v. State, 82 Tex.
Cr. R. 597, 200 8.W. 527; and Conners v. State,
134 Tex. Cr. R. 278, 115 8.W. 24 681), wherein
the accused was required to give his finger-
prints; also, cases involving ldentification
by personsl appearance or physicsl examination
(Land v. State, 34 Tex, Cr. R. 330, 30 S.W.
788; Bruce v. 3tate, 31 Tex. Cr. R. 590, 21

S. W. 681; Thompson v. State, 90 Tex. Cr. R.
15, 234 S.W. 401; Rutherford v. State, 135 Tex.
Cr. R. 530, 121 S.W. 2d 342; and Ash v. State,
139 Tex. Cr. R. 420, 141 8.W. 24 341.

"The basic and underlying principle upon
which these exceptions to the application of
the constitutional inhibition menticned are
founded lies in the fact thet the evidence ,
there involved was not produced by the sccused,
that is, by the independent sct or volition
of the accused, but was produced by, and was
the result of, the acts of the officers or
others. It follows,; therefore, 1n the instant
case, that, unless the evidence here complained
of was admissible as an exception, that 1s,
as having been produced by the offlicers as dis-
tinguished from having been produced by the
accused, it comes within the constitutional
inhibition mentioned. The determining factor
in this case is whether the evidence which in-
criminates the sccused was produced by him or
by the officers.
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. "While not expressly so stasted in the
opinion; the application of the principle stat-
ed constrplled in the disposition mede in the
case of Apodaca v. State, 140 Tex. Cr.  R. 593,
146 3.W. 24 381. . . ." :

Based upon the above decisions, it is our opin-
lon thet if Section 52 be construed as mandatory in re-
quiring a person to submit to sclentific tests against
his consent for the purpose of determining intoxication,
8ud the use of the results of such tests agsinst him,
it would violate Section 10 of Article I of the Consti-
tution of Texas.

Even though the section should be conatrued to
apply only in ceses where the accused has consented,
there are severel problems obviously present that the
Leglslature should consider. These problems are: (1)
The possibility of an intoxicated person to consent--
the degree of intoxication beyond which he is not co=
pable of consenting: {2) The question of the need of
warning the accused of his rights and of the purpose of
the tests; {(3) The standard to be a Elied in deterwining
whether consent has been given; and % ) The issue by
wvhom consent i3 to be determined in the trial of the
accused -=by the court in passing on a question of law
a8 to the admissibility of evidence or by the jury as an
issue of fact.

_ Aside from the question of self incrimination,
it 1= to be observed thet peragreph 3 of Section 52 states
that if there is 0.15 per cent or more by welght of al-
cohol in the defendant's blood, it shall be presumed that
the defendant was intoxicated |Emphasis ours)-—Farazreph
4 of Section 52 states that the cther provisions of the
section shall not be construed as limiting the introduc-
tion of other competent evidence besring upon the ques-~
tion of intoxicetion. This obviously shows an intention
on the part of the Legislature that paragrsph 3 does not
mean that it shell be conclusive proof that the accused
was intoxicated under the condifions therein stated, but
1t is our opinion that it perheps would be hetter to use
the words "prime facie evidence" instead of the word "pre-
sumed.” See Newton v. State, 267 S.W. 272 (Tex. Crim.
App. 1924); Ploeck v. State, 30 S.W. 794 (Tex. Crim. App. .
1895). The Suggested change eliminates the constitutionsal
question of denying an accused the right to a trlal by
Juary in a8 ¢riminsl case.
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The third gquestion presented relates to the power
and authority of the State to regulate the use sand oper-
stion of vehicles on private property.

Section 21 of the bill provides that "the pro-
visions of this act relating to the operation of vehicles
refer exclusively to the operation of vehlcles upon high-
wvays except . . . the provisions of Articles IV and V
shall apply upon highways and elsewhere throughout the
State." (Emphssis ours)

Article IV (8ection 38 to 51, inclusive) in gen-
eral deals with accidents by motor vehicles lnvolving
death or personsl injury end reports thereon. Article V
(8ections 52 to 54, inclusive) in genersl deals with driv-
ing while intoxicated and reckless driving.

To 1llustrate the problem presented, in the
event a farmer, who is driving his own vehicle on his
own farm or rench, collides with another vehlcle owned
by him, and driven by his employee, thereby causing dem-
age to one or both of the vehicles, he is required under
the terms of the bill to comply with the provisions of
Article IV with reference to reporting accidents to the
Department of Public Safety. To this extent the issue
of the right of the State to regulate the driving end use
of vehicles on private property is presented.

We have been unable to locate any suthority
specifically ansvering the question &8s to the power of
the State to regulste the use of vehicleas on private

roperty. In Crossler v. Safeway Stores, 6 P. (2d4) 151

Idaho 8up. €%, 1932), the co&F% upheld a city ordinsnce
making it unlawful for a person to ride on the running
board of & vehicle, in s privete driveway. The ressouning
of the court was to the effect that the private driveway
was & road within the meaning of the ordinance, snd was
being used by the public. The court quoted from Common-
wealth v. Gammons, 23 Pick. 201 (Sup. Ct. Masss.) Whereln
It was sald:

"It is argued, that such a construction
will trench upon the rights of private prop-
erty, and the legislature have no pover to
prescribe the rules, by which individusls shall
be governed, in the use of private property.
But we think this rule does not impalr the .
rights of private property; it confers no right
of way, in the lands of private owners. They
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may exclude all persons, if they think fit.

But when those owners, by grent or permission
or genersl license;, expresa or implied, do
allow their land to be used for & roed, the
leglslsture, having & superintending power over
the persons and conduct of all the cltizens,
may prescribe & rule by which they shall use
this privilege, whether permanent or temporary,
for their mutusl safety and convenience."

It 1s not believed thet the above cited and
quoted suthorities are decisive of the question presented,
unless it 1s assumed that the sccident referred to in
our illustration occurred on a private road which was
from time to tlme used by the public. For this reason,
wve at least express doubt as to the validity of the sec-
tions here under consideretion in so far as they attempt
to regulate situetions similar to those in our illustra-
tion as an entrenchment upon the rights and use of pri-
vate property. As previously observed, mere doubt is
not sufficient to hold & statute unconstitutional, but
we call the metter to your attention for the reasons
heretofore stated in this opinion.

The fourth and last questlon presented calls
for a determination of whether c¢ertsin sections of the
bill viclate that portion of Article I, Section 10 of
the Constitution which provides as follows:

"In all criminal prosecutions the sc-
cused shall have a speedy public trisl by
an fmpartial jury. He shall have the right
to demand the neture and cause of the &c-
cusatlon against him . . ." (EWphasis ours)

Article 6, Vernon's Pensl Code, provides, among
other things, that the penal laew, to be valld, must be
so definitely fremed that the accused may know the nsture
of the asccusation ageinst him, and unless it meets this
requirement, it 1s invalid.

The well recognized rule for construlng 8 pensl
stetute is, that if the statute 1s so indefinitely drawn,
or if it is of such doubtful construction that it cannot
be understood, elther from the language 1in which it 1is
expressed or from some written law of the State, it 1is
invalid and void. Ex Parte Mesdows, 109 S.W. {(2d4) 1061
(Tex. Crim. App. 19377
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With these constituticusl end statutory re-

quirements ia mind, as wvell as the rule of construction,
ve direct your specific ettention to the following:

Section 22 mekes it uynlewful and, unless other-

wise declared, & misdemesnor for any person to do say
act forbidden or fail to psrform any act required dby

Section 158 prescribes the penalties for s

wisdemeanor.

Section 54 reads as follows:

"RECKIESS DRIVING.--Bvery person who drives

eny vehicle in willful or wanton disregsrd for
the safety of persons or property 1s guilty
of reckless driving.'

Section 59 reads, in pert, as follows:
"Ko vehicle shall be dAriven to the left

side of the center of the roadwey in over-
teking and passing another veshicle proceeding
in the same direction unless suoh left silde
is clearly visible, and is free of oncoming

tratric for a sufricient distance shead to

ng to be com-

fEphasls ours)
Section 60 (8) reads, in psrt, ss follows:

"No vehicle shall at any time be driven

to the left side of the roadwey under the
following conditions:

", -wne% aggroaohigg the crest of a
m.CI ssou . _’

Section 64(a) reads as follows: _
"the driver of a motor vehicle shall aot

follow snother vehicle more ¢ oaal than is
ress nn e and ont, : or
of such vehlicles & the trnffie

upon snﬂ the conditions of the highway."
{Bmphasis ours)



Hon., Fred Red Harris - Page 14, V-202

Section 69 resds, in part, ss follows:

"No driver of a vehiole shall turn so
as to proceed in the opposite dirsstion upon
eny ¢urve or upon: the oppvosoh to, or near
the orest of & grede . . ." (Rwphedls oure)

Section 109 reads as follows:

"(a) The driver of asny motor vehicle

vhen tréve on & down de shall not
coast 'w!%ﬂ'“ﬁe gl're of uucﬁ vehicle In neu-
137 e

o

"(b) T™he driver of o OOIIB!QIII motor
vehicle vhen trevelins udo de 3de shall
not comst v}t- Qe O IRtol e ',‘- :
PRESIE ours

Section 145(a) 6 reeds as follows:

"One of the mesns of breke oparetion
shall oconsist of a mechanical connection frem
the opereting lever to the breke shoes or dbands
‘snd this breke shall be capable of holding
the vehicle, or combinstiocn of vehicles, ates-
tionary mder eny condition of loading on eny

d : S AFERA Mol oper-

d u?nn vhigh it 1e

Section 155 reads as rdllowss

"Xo pereon shwmll drive or move on any
highwey any motor vehicle, trxafiler, semi-
tratiler, or pele treiler, or any cowdimetion
thereef unless the equipment upon any &nd every
said vehicle is in good working order snd ad-
Sustment a# required in this act and said ve-
hicle is in such safe wechsnicel condition as
not to endanger the driver or othor occupeant
or any person upon the highway."

In Railroaduconmlsaion,"ot,al,,v Port‘worth &

ot Mop VU S A exn CIv« Appo
. re dae-','the oourt held 1nvalia an order of
the Railroad Comeiasion forbidding the use of doudble
header treains except on "steep grades™ because it wes
indefinite. The Court said:
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"It 1s &lso invalid, ve think, for enoth-
er reaéson. Violation of 1t subjects the of-
fender to & heavy pemslty. Operation of such

~ doubleheaders ‘up steep grades' Js excepted,

" and incurs no penalty. What constitutes a
steep grede, necessary to be determined be-
fore such penalty can be assessed, is neither
defined by the law, nor by smny order of the’
Commission. Nor 1s it & generic term of such
generel well defined meaning, or of such spe-
¢isl meaning cowmon to railroad operation, as
would afford the cperators, & court, or jury
a definite or ressonahle standard whereby to
determine what operations wvere exempted from
the rule #nd vhat wvere nct. The order must
therefore, under the rule of strioct conatruc-
tion, fall for want of definitoness. e

In Bx Pesrte Mesdows, supra, the COurt of Grin-
insl Appeals held a city oFdinance making it "unlawful
and an offense for amy person to drive any vehicle on
any street or 8lley in the limits of the City of Dellas
in such menner as to indicate either a willful or vanton
disregerd for the safety of persoans or property" invalid
for want of definiteness snd in violatlion of Article 6,
V.P.C., and Section 10 of Article I of the conatitution.

In Hellws State, 18 3.W, (2d) 652 (Tex.
cﬂ'o Appa 1 ’, A - . r"‘ Old APtiCle 1147’ V ’ Co,
vhich declared an aasault aggréavated when committed by
@& person in robust health on one who is aged, to be
invelid because it failed to fix the messure by which
the meaning of the word "aged" could be determined.
Amslogous cases are Ex Parte Slewghter, 243 S.W. 478
26 A.L.R. 891 (Tex. U¥iw. ADD. Igﬁ%f Niasouri . &
T . Co. v. State, 100 Tex. 424, 10 )

TR 90 W. Va. 738, 26 A. L. R. B9k (ww
3ee also, annotation in 26 A. L. R.

In Bx Papte 81a¥g%tor, supre, the court terse-
ly sttted the rule a8 fo 83

. "othew applicable auzhamities sre clted
in the Griffiu Care, 1in Mlesourl, K. & 7. R.

Co. v. 3tate, 100 Tex. 42k, 100 3w 767, Judge
Brown, speaking for our supreme court, ssid:

A penal stetute, such as new before us, must
‘be couched in such explicit terwms thet the

Vo
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party upon whom it is to operate may, with
reasonable certainty, sscertein what the stat-
ute requires to be done, and when it must be
done; otherwise there would be no opportunity
for a person cherged with the duty, to protect
himself by the performence of it ac¢cording

to the law. 3Sutherlend, Stat. Constr. g 32%;
Potter's Dwarr. Stat. 256-251.” :

Based upon the above quoted asuthorities, we
question the validity of the above mentioned sections
from the standpoint of being definite. In the light of
existing decisions on the subject it la our opinion that
such sections should be masde more definite and specific,
and thereby eliminate the element of chance as to their
constitutionality. By meking such sections more definite
and specific the Legislature will lnsure the constitution-
ality of same. Thia is specifically called to your at-
tention for the reason that unless ssid sections are made
more definite and specific, they meay, under the declsions
above ¢ited, be held uncopstitutionsal, and even though a
holding of certain specific sections unoonstitutional
would not operate to strike down the act a= a whole, it
may result in destroying in no small degree the legisla-
tive policy intended under the sct as a whole.

SUMMARY

(1) Senate Bill No. 172, vhich is the
ssme as House Bill No. 140, regulating tref-
fic on highways, is as a whole constitutional.
The doubt expreased as to the constitution-
ality of certain sections, together with the
reason therefor, 1s specifically pointed out
in the opinion.

(2) Section 52 of said bill requiring
an accused ageinst his consent to submit to
blood, urine, and breath tests for the pur-
pose of determining intoxicetion, and the in-
troduction in evidence of the results of such
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tests without the consent of the accused, vio-
lates Article I, Section 10 of the Constitu-
tion of Texas.

Yours very truly
ATTORREY GEWERAL OF TEXAS
- . ; : :
By %«44/‘:‘ W ‘

Charles D, Mathews
Assistant

CIN/jt/1h
APFROVED : May 17, 1947
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