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THE ATTORNEY GENERAL
OF TEXAS

PREICE DANIEL AUSTIN, TEXAS

ATMTORNEY GENERAT

June 5, 1947

Hon. D. D. Williams Opinion No. V-234
County Attorney '
Throckmorton County Re:; Additional Reglstration

Throckmorton, Texas of Motor Vehlcles, Arti-

¢les 6675a-2, V. C. 8.,
and withholding of ad-
ditional weight receipts
by State Highwey Departc-
ment.

Dear Sir:

Your request for an opinion reads in part as
Tfollows:

“l. Does an owner or operastor of a com-
mercial vehicle have to pay additional welight
fees in the County of the owners residence
when he 1s arrested for overloading in & coun-
ty other than that of such ovwner's residence,
or can he proceed to the nearest county seat
and pay such additional weight fees. On two
occasions in the year 1946 during the grain
harveat season, State Highway Patrolmen ar-
rested and brought operators of commercial
vehicles into the Max Assessor-Collector of
thlis county to pay additional welght fees aft-
er the operators had paid fines for overioad-
lng. In both cases the operators lived cr
resided in counties considerable distances
from here and the owners had registered the
vehicles in such distant counties. The Tax
Assessor-~Collector refused to 1ssue such ad-
ditional weight fee recelpt or receive the
money therefor,

"2. Does the Tax Assessor-Collector of
Throcimerton County, Texas, have tne author-
ity to issue additional weight fes receipts
and receive the money therefor on commercilal
vehicles which were not registered originally
in this county but which are being operated
in this county during seasonal work, such as

- moving the grain crops?
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"3, Can thé State Highway Department,
Motor Vehlcle Division, 1limit the Tax Asses-
sor-Collector of Throckmorton County, Texas,
to ten (10) additional weight receipts, whish
vill only take care of five trucks with their
trailers? There are =ixty (60) trucks and
truck-tractors registered in this county.
Practically a1l of them will be reguired to
pey additional weight fees during thé coming
grain narvest. The Motor Vehicle Division
of the State Highway Depertment has sent only
ten (10) additional weight fee receipts to
the Tax Assessor-Collector of this county and
refuses to send any more. It is definite
that this county and the Assessor-Collector
vill need more than that number of receipts.”

It is assumed for the purpose of this opinion
that by the use cf the word "operator" as contaipned in
gour Tirat guesation that you intend to designate &8 per-
son who comes within the statutory definition of "owner”
as defined in Article 66758-1, Section (L}, Vermoun's
Civil Statutes.

Article 66758-2, Vernon's Civil Statutes, pro-
vides in part as follows: '

"Ever uw%er of a motor vehicle, trail-
er or seml-trailer used or to be used upon
ths vublis highways of This 3tale ghall ap-

1y each year %o the 3State Highway Depart-
ﬁﬁ%t through the Couamty Tax Collector of the
county in which he resides for the registra-

ion of each such vehicie owned or controlled
by him for the ensulng or current calendar
year or wmexpired portion thereof . . . "
(Emphasis ours)

) It has heen repeatedly held by the courts of
this State that Article 66758-2, V. . 3., requires an
owner of a motor wehicle Lo register 1t in the county
of his residence. Miller v. Foard Coumty, 59 8. W.

2d; 277 iTex. Civ. App. 1933); Opp_V. te, 9 S. W.
2a) 180 {®ex. Crim. App. 1936).  Previous opinions
of the Attorney General have been uniform in follow-
ing the rule announced in these decisions. BSee, Opin-
lopn 0-1950, dated February 14, 1940, and Opinjon 0-2050,
dated March 18. 1940. enclosed herewith.
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The factual basis for your first gquestion
differs from that presented in each of the above de-
cisions in only one particular. Under the facts stat-
ed by you the vehicle owner has registered his vehicle
in the county of his residence for the current regis-
traetion year, but he is subsegquently arrested in a
county other than that of his residence for operating
said vehicle over the public highways with a total
gross weight In excess of that for which the vehicle
was originally registered., The questlion Thuasz prs-
sented 1s whether the vehicle owner may apply for and

c%ain additional registration on his vehicle in the
county where arrested, and where the wehicle is ac-
tually belug operated, or must he obtain such addi-
Ticnal registration in the county of hilis residence.

We ape unable t0 see any distinchioun be-
tveen the originel reglstration of & motor vehlicle
by 1ts owner and & subsequent registration of the
same vehicle for an additional amount In gross welght.
Arcicle 6875&-2, supra, expressly fixss the situs of
registration as the county in which the owner resldes.
No excepilion I1s contained in the Act regardlng sub-
seguent and additional registrations within the cur-
rent registration year whereby the gross registared
carrying capacity of the vehicle is increasad. AKa~
wise, nothing 1is contained in the Act authorlzing
the owner or operator of & motor vehlcle, in case of
arrest for underweight registration, to proceed to
the nearest county seat and there, regardless of
whether it is the county of his residence, secure
additionel registration on said vehicle.

The reason for fixing the sltus of regls-
tration as the county of the owner's residence is
clearly and tersely stated in Miller v, Foard, suprs,
whereln the court sald:

"Article 6675, R. C. 8., repesled he-
fore the transaction here involved occurred,
permitted the owner of a motor vehicle to
pay registration fees at 'the office of the
county tax collector of the county in which
he resides or in which the vehicle to be
registered is being operated.’ :

"Phe omission of the language 'Or in
vhich the vehicle to be registered is being
operated' from article 6675a-2 . ., . to-
gether with the provision cf article 6£75a-10C
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authorizing each county toc retsin all reg-
1stration fees collected until the amount
for the current year shall have reached the
sum of $50,000, said sum to be deposited to
the credlt of its road and bridge fuméd,
clearly manifests the intention of the Leg
izlature Lo direct and require such regis-
ration fees to be coliecied by the tax
collector of the countx in which the owner
of the vehiclie lives.

"If these statutes fail to accomplish
such purpose, it follovws that the fomds of
ome county may be received and appropriated
by another county. Fmphasis ours)

The reasoning and holding of the court in
the above guoted portion of 1its decision applies with
equal force and effect to subseguent and additional
registrations to increase the amount of the suthor-
ized registered carrying capacity of a particular mo-
tor vehicle. It was herastofore held by the Attorney
General in Opiniom No. 0-3645, dated Jume 14, 1947
that & commercial vehicle owned and registered by a
corporation in the county of 1ts domicilie, but ac-
tually operated in another county, must dbe registered
for an additional gross weight increase in the coun-
ty of the corporation's domicile rather than in the
county where the vehicle was operated. In this con-
nection it is interesting to note That the pressnt
Legislature hes refused to enact a bill which would
expressly authorize the owner of a motor vehicle to
apply for and receive additlonal wveight registration
increases in a county other than that of the owner's

residence. See, House Journal, Fiftieth legislature,
Regular Session, April 1, 1087, pages 1233, 1P93%.
Based upon the above autherities, and fol-
lawing the rule annocunced in Opinion No. O 36#5, you
are advised that the owner and operator of a commer-
cial vehicle must apply for and receive from the tax
collector of the cocunty in vhich the owner has his
residence any additional registration receipt in-
creasing the gross reglstered carrying capacity of

said vehicle, and this is true regardless of the
place wvhere the vehicle 1s actually being operated.

In ansver to your second question, snd 1o
connection with our discussion thereof, we assume
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that the legal residence of the owner of the motor
vehicle was originslly registered for the current
registration year. This 1s in each instance some
county in this State other than Throclmorton Coun-
ty. We also assume that the owvner of such motor ve-
hicle would voluntarily pay the additional regis-
tration fees to the Tax Collector of Throckmorten
County in the event he 1s authorized to receive the

nnmﬂ, and thns the =0le qsmnf‘!nn nresented in vheth-

WA B W e R i W e e bR W oW R W s

er sald Tax Collector has the authority to accept
such registration fees,

This question has been ansvered in detall
by the court in Miller v, Foard, supra. In that
case, one of the 1ssues necessery to the decision
involved the liability of certain sureties on an
"officlal bond for reglatretion fees collected by
the Tax Collector of Foard County in reglstering
motor vehicles belonging to residents in this State
other than Foard County. In deciding this 1issue
the court said: '

"phe Texas authorities recognife the

- rule vhich distinguishes the 1iabllity of
a surety for the acts of an officer for

vhich they are liable and for acts for .
Wwhich they are not uable. o .

: "iphe former are termed acts done
"yirtute officii, " and the latter "colore
officii. The distinction is this: Acts
. done "virtute officii" are when they are
vithin the authority of the officer, but
vhen doing it he exercises that authority
improperly, or abuses the confidence which
the law reposes in him; vhilst acts done
_"colore officil" are where they are of
such nature the office gives him no au-
thortty to do them.' @Gold v.. Campbell
54 Tex. Clv. App. 269, 117 8. W. 463, h68.

L - L]

. "We are not unmindrul of the rule
vhieh holds sureties on official bonds
liable for 1llegal taxes and illegal fees
voluntarily paid, but the registration
‘fees in controversy were legal fees pay-
able to the proper counties for thelr road
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and bridge funds, and their collection by
Que R. Miller was & dlversion thereof, and
his acts in so dolng were not authorized .or

sanctioned by law. They were not 1;%9551
fees volunterily gﬂid sut vere legal fees
unlawfully collected er the color of of-
fice and not 1mn the performance of officilal
duty. If this comclusion 1s correct, the
aprellant in this case was not responaible
for the $5,221.12 registration fees collect-
ed by Que R Miller from owners of motor ve-

hicles residing in Texas but not living in
Foard county.” (BEmphasis ours)

In our opinion the sbovc decision is a full
and complete answer to the gquestion presented, and we
therefore answer your second question 1in the negative.

Your third and last question relates to the
power and authority of the State Highway Department to
limit the number of addltiounal weight registratlon re-
ceipts it has delivered to the Tax Collector of Throck-
morton County for the current year. Nothing is con-
tained in the facts submitted by you indicating that
the State Highway Department has refused to lssue, by
and through the Tax Collector of Throckmorton County,
an additional welght certificate and recelpt to any
actual motor vehicle owner who 1s 8 resident of Throck-
‘morton County. Therefore, your third question is lim-
ited to a determination of whether the State Highway
Department or the county tax collector is to have the
final authority, as between the two, 1in determining
the number of additiomal weight receipts to be deliv-
ered to the tax collector.

Article 6675a, Vernon's (Civil Statutes, plac-

es the duty of motor vehicle registration upon the
- State Highway Department. When the county tax collec-
tor ‘acts, either in the original registration of a ve-
hicle, or in the issuance of additional registration

receipts increasing the authorized gross registration
veight of the vehicle, he acts only as the agent of
the State Highway Department.

Article 6675a-2, supra, expressly provides,
in part,as follows:
". . . shall apply each year tc the
State Highway y Department through the county
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tex collestor. . . ." (Emphasis ours)

Article 6675a-12, V. C. 8., provides, 1in
part, as follows:

The-hepgrtment shall issue, oF cause
to be issued, to the owner of each vehicle
re§1559r33 under the provisions of this act "

. & license recelpt which shall indicate ., . .

" (Emphasis ours)

The Act elso provides for the application to
be made to the county tax collector who is the 1

one aut iged to receive the license fees provided in
the Act. iEmphaaia ours )

It will be observed from the above quoted -
provisicns of Article 6675a, supra, that the applica-
tion for registration 1is made to. the State Highvay De-
.partmept, which is to issue a license receipt and 1li-
cense plates, This 1s also true of applicatiocns for
additional registration vwelght receipts. The Act. plac-
es the duty on the State Highway Department to recelive
the applications and issue the license receipts., It is
evident throughout the Act that the tax collector is
merely acting as agent for the 3tate Eighway Department
in receiving such applications and 1ssulng license re-
ceipts, It is llkewise evident from a reading of the
entire Act that the duty of enforcing the provisions
of the Act is imposed upon the State Highway Department.

Novhere in the Act 1s it provided whose word
is to be final in case of dispute between the tax col-
lector and the State Highvay Department &s to the num-
ber of additional registration weight receipts to be
delivered to a particular county and the number that
méy be needed. It is true that the Act taken as a
wvhole probably contemplates that the tax collector is
to issue additional registretion welight receipts upon
applications received by him, but at the same time it
is also contemplated that the tax collector will not
issue such receipts to & motor vehicle owner who 1is
not & resident of the county, or who does not other-
wvise come within the requlrements of the law.

We are unable to find any zuthority vhich
authorizes the State Highway Department to refuse to
furnish additional veight receipts, or other forms, to
any county based on & supposition that the tax collec-
tor of the county wvill violate the provisions of the
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motor vehicle registration laws., On the other hand,
the State Highway Department, being charged with the
duty of proper enforcement of our registration lavs,
certainly has the right and duty to supervise the work
of its agents in such & manner as to prevent any vio-
lations of the law by its agents., We know that the
Highway Department does, as & matter of practice, from
time to time check the registrations of different coun-
ties and such checks in many instances disclose vio-
lations of the law.

Inasmuch as the Act places the duty of the
enforcement of the Act om the State Highway Depart-
ment rather than on the tax collector, acting in the
capacity of an agent for the Department, it is our o-
rinion thet any dlzpute as between the tax collector
and the Tepartment, as to the number of additiomal
registraticn weight recelpts & particular county is
to receive, should be decided by the Department. It
was previously decided in Opinion No. 2050, dated
March 18, 1940, that in any dispute as to the par-
ticular classification of & vehicle as between the
tax collector and the State Highway Department, the
finsl authority would rest with the Department. The
reasons stated in that opinion apply with equel force
to our hoiding on the instant questions. The author-
1ty of the State Highway Department in connection
with this question is as between the State Highway
Department and the county tax collector, and nothing
herein shall be construed as prohibiting an appeal to
the courts of this State by & motor vehicle owner
from a decision of the State Highway Department re-
fusing en asdditional vweight receipt.

. SUMMARY

1. The owner and operator of a com-
mercial motor vehicle must register saild
vehicle for additional weight increases in
gross carrying capacity in the county of
the owner's residence rather than in the
county vhere the vehicle is in sctual oper-
ation. (Pollovwing Article 6675a-2, V. C. 8.)

2. The county tax cocllsctor of Throck-
morton County is not authorized to recelve
registration fees and issue addltlonal welght
registration receipts therefor on commercial
vehicles owned by the resident of another
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countr, and originally registered in the
county of the owmner's residence.

Yours very truly

' ATPORNEY GENERAL OF TEXAS

| ‘,M.&. N B AW
Charles D. Mathews
Assistant
ChM -t
Enc lcsures “ APPROVED:

ATTORNEY GENERAL



