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THE ATTORNEY GENERAL
OF TEXAS

AUSTIN 13, TEXA
PRICE DANIEL’ B8

ATTORNEY GENERAL
June 12, 1947

Hon. Looney E. Lindsey Opinion No. V-247

- County Attorney
g Upshur County Re: Authority of County

' Gilmer, Texes Attorney to represent

o & person seeking to

have his szanity re-
stored.
Dear Sir: ~

Your request for an opinion from this office
is, in part, as followsy

"1. By virtue of Article 32 of the
Code of Criminal Procedure is a County
Attorney acting in his givil capaclty pro-
hibited from representing a person seeking
to have hia panity restored.

"The particular case is one In which
e man wvas adjudged insane asbout three (3) «
yesars ago during the administration of a
previous County Attorney.

"2. By virtue of Article 32 of the
Code of Criminal Procedure ia a County

Attorney acting in his officilal capacity
prohibited from representing a peraon aeek-

ing to have his sanity restorod?
Articlo 32, V.C.C.P., providas, in partt

. Article 5550, V.C.3., provides, 1in plrt; as.
follows: B

"The cause ‘shall be aocknt.a qh the .




»
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person charged to be insane as defendant.
The County Attorﬁez or the District Attor-
nor n count as ving no County Attorney,.
" L & . LA t b

¥ -}
entitled to counsel, and in proper cases the
County Judge may appoint counsel for that
purposs. . .

~ Bection & of Article 5561;. V.C.8., is as fol-

lows:

"8¢0. 4. VWhenever one or more adult
citisens of this 3tate shall file an affi-
davit with the County Judge of the county .
vhere any one of the arffiants reaides, al-
leging under cath that there is located with-
in said county, or confined within said coun-
ty, a person vho has theretofore been declared
to be of unsound mind, or an habitual drunk-
ard, and that in ths opinion of affiants such
person has been reéstored to his right mind, or
to sober habits, and that therie is no oriminal
charge pending against such person, the County
Judge 11 forthwith, either in termtime or
in vacation, set a day for s hearing to deter-
alns the sanity, or sobriety, of such person.
The Count J ¢ shall ocause notice of the ;
date set e hearing to be issued by the
County Olork, to the guardian of such person,
if any, and to those having custody of such

_person, if any thers be, and in the event such
ergon be & beneficisry of the Veterans Admin-
stration, or his estate consists in whole or

1n part of money or other amssets derived from
sation, penston or insurance paid by the
antad States, like notice shall be served on
the chief attorney of the Veterans Administra-
tion in this State by delivering a cozy of . .
said notligce to his office, of the filing of
such afflidavit, and that a hearing ia to be
had thereon, 31v1n3 the time and place thereof.
The County Judge shall direct the Bheriff of -
~ the county where such person is located or gon- -
fined to bring such person into open sowpt fur
~ sald hearing, 1f such sotion be Bpcessary - ‘0.,
_ -.uocuro hin nw-nanoo at th. trial. :
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"{a) A jury may be demanded by any
person Interested 1In the ward or his estate
to pass on the question of whether or not
such person has been restored to his pright
mind, or to sober habits, but if & Jjury is
not demended, the County Judge may pass up-
on such question, or he may cause a jury to
be empenelled to hear such cause.

| "(b) If the trial of the cause, sither
before a jury or the County Judge, resultis
in a finding that such person has been re-
gstored to hils right mind, or to saober hablts
& Jjudgment shall be entered mpon the minutes
of the court reciting such fascts, and adjudg-
ing such person to ba of sound mind, or sober
habits, and sald person, 1f then under re-
straint, shsll be discharged immediately.

*{s) If such person be under guardian-
ship at the institution of such procecdings

-and shall be adjudged to have been restored
to his right mind, or to sober_ hahits, under
the provisions of this Act, and if such re-
storation takes place 1ln & court other than
that in vhich the guardianship 1s pending,
then sald former ward shall file a certified
oopy of the judgment of restoration to sanity,
or sobriety, in the court where the guardian-
ship is pending; and, immediately after the
fi1 ng of such certifled ocopy of suchhiudg--
ment in the court wvhere the guardianship 1s
yending, the former guardian shall file his

inal account, and dellver to his former wvard

-the estate remaining in his hands. If the
restoration be had in the court where the
guardianship is pending, then immedlately

“after such judgment of restoration is enter-
ed, the former guardian shall file his final
account and deliver over to his former ward
the estete remsining in his hands, in the
time &nd manner provided for in probate pro-
ceedings. '

D “(d) From a judgment rendered by the
Qounty Court upon any restoration hearing as
provided an appeal may be taken %o the Diatrict
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Court of the county vherein sald cause
originally was tried. The appeal from
the judgment of the County Court to the
District Court to be perfected in ths
manner and in the time provided by law
for the appeal of probate prooceedings
from the County Court to the Diatrict
Court; and provided further, that the
trial in the District Court shrll hHe de
novo a8 in other probate proce s and
that the judgmant of the Diatrict

shall be final.

"(e) Any person who haa heretofore
been declared to be of unsound mind, or
an habitual drunkard, and has been tried
unger the provisions of this Aot and found
to be of unsound mind, or an habitual
drunkard, shall not again be tried for a
period of six (6) months.

Under the plain proviaionl of Article 5550,
v.C. 8., 1t 1s the duty of & County Attormey to repre-
sent the 3State in the original lunacy hearing. A4l-
though there is no duty imposed upon a founty Attorney
to represent the State in the hearing on restoration
of sanity, it is our opinion that construiag the lhovt
quoted provisions together, the 3tate does have an
interest in the case. This belng true, it necesasarily
follows that & County Attorney is prohibited from being
- "of ‘connsel adversely to the State in any cese, in any
court.”

SUMMARY

A County Attorney is prohibited by
Article 32, V.C.C.P., from representing a
pnrpon seeking to have his :lnit; restored.
Yours vawy mv

APPROVED: ATTORNXY GEMERAL OF TRXAS
iduu;n-vﬂlgézuuunll,
 ATTORNEY GENERAL
JR:Gjn




