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OFFICE OF

THE ATTORNEY GENERAL

AvsTIN, TEXAS

DANIEL :
i#grggv GENERAL July 28, 1947

Hon. E. V. Spence, Chairman

Board of Water Engineers

302 West 15th Street _ -
Austin, Texas Opinion No. V-~319

Re: BSale of stored water
by Lower Colorade Ri-
ver Authority for irri-
gation and manufacturing
use outside the Authori-
ty's statutory bounda-
ries

Dear Sir:

The question and facts upon which our opinion

is requested are stated in your letter of May 23, 1947,
as follows: . .

"Your opinion is requested with
respect to the application of J4. T.
Suggs, Box 3, Lake Jdackson, Brazorla
County, Texas, now pending before the
Board, to appropriate and divert
40,000 acre-feet per annum of the unap~
propriated waters of the State of
Texas, the same to be diverted from
the Colorado River and the San Bernard
River for the purpose of utilizing
35,000 acre~feet for lrrigation and
5,000 acre~feet for manufacturing. The -
apnual diverslon from the sources of
supply to be on the basls of 16,000
acre-feet from the Colorado River of
which 2,000 ig to be for manufacturing,
and 30,000 acre-feet from the San Bernard
River of which 3,000 should be for manu-
facturing.

n
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"The question arises - has the Lower
Colorado River Authority the right to sell
water to Mr. J. T. Suggs for irrigation and

[ESTRN
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manufacturing purposes, and to use,

distribute and sell the same outslde
the boundaries of the Distrlct, and

in this case the lands belng in the

Brazos Valley."

We have examined the appllcation of J, T.
Suggs which states that any permlt granted by the
Board to divert water from the Colorado River willl
be contingent upon the abliity of the applicant to
purchase stored water from the Lower Colorado River
Authority. 7The only waters, therefore, subject to
this opinlon, are those of the Coloradc stored by
LCRA. 'The question restated is whether or not LCRA
may sell legally stored water to a purchaser who
wlll deliver it for 1rrigation and manufacturing
use beyond the boundaries of the District. In addi-
tion, and 1n order to fully answer your gquestion,
1t will be necessary to decide whether a purchaser
who has bought stored water from LCRA may, by follow-
ing the procedure outlined in Article 7590, V. C. S.,
remove the water so purchased beyond the watershed.

The various conservation and reclamation dis-
tricts, including LCRA, have been created by special
acts under Article XVI, Sec. 59 of the Constitution,
and have only those powerg expressly granted or reason-
ably implied from the acts upon which thelr creation
depends. The solution to your problem must be deter-
mined by ascertaining leglslative intent as expressed
in these acts.

LCRA was created by Acts 193%, 43rd Legisla~
ture, 4th €. 8, Ch, 7, as amended. Its boundaries
are coincident with the boundaries of Blanco, Burnet,
Llano, Travig, Bastrop, Fayette, Colorado, Wharton,
San Saba, and Matagorda Counties. The powers gilven
LCRA are set out in Section 2 of the Acet creating 1t
and in so far as these powers touch on the subject
under investligatlon 1t appears that LCRA 1s authorized
to control, store, and preserve within the boundaries
of the district the waters of the Colorado and its

tributaries for any useful purpose, and use, distridbute

and sell the same within the boundaries of the district;
develop and generate wWater power and electric energy
within the boundaries of the district and distribute
and sell water power and electric energy within or
without sald boundaries; aid in foresting within Ghe
watershed area of the GColorado and aid in prevention
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of soll eroslon and floods within sald watershed area;
acquire by purchase or otherwise any prope s Teal,
personal or mixed, within or without the boundaries of
the district necessary or convenient to the exerclse of
the powers conferred upon it. Regardless of permits -
held, the district is not permitted to use for irriga-~
tion purposes any water unless expressly authorized by
subsequent permit granted by the Board of Water Engl-
neers; provided, however, that nothing shall prevent

the district from selling for irriestion npurposes with-

Nl B W b W e e AR S ek dad A Lo A P A LD o e e L R )

in the boundaries of the district any water impounded
by it under authority of iaw. i1ts use of water for the
purpose of generating hydro-electric power ls subordi-
" nated and made inferior to the rights of any citizen of
Texas, or bhodies politic, to bulld dams and impound
flood waters within the watershed of the Colorado and
its tributaries for domestic purposes and for Lhe pur-
poses of irrigation and any permit held by 1t is sub-
Ject to the limitations indicated.

. We find in the Act creating LCRA an express dl-
rective to use, distribute and sell within the bounda-
ries of the district the waters which are controlled,
gtored and preserved by 1t. It 1is also provided that
regardless of the permits which it holds the distriect
is required to obtain a subsequent permit from your ‘
Board in order to use any but lmpounded waters for irri-
gation, 1t belng expressly provided that nothing shall
prevent the sale of water impounded under authority of
law for irrigation within the boundarles of said dis-
trict. LCRA may distribute and sell water power and
electric energy within or without its boundaries, and
is to ald in foresting and in the prevention of =soill
erosion and floods within the watershed area. It may
acquire within or without its boundaries property nec-
esgary to the exercise of its powers. The Act indlcates
to us a carefully conaldered attempt by the Legislature
to localize certain functions and to generalize others.

Turning now to the other Conservation and Recla-
mation Acts, all of which are compiled under Special
Acts beginning at page 536, Vol. 21, V. C. S., we brief-
ly review the provisions of these Acts in so far as
they touch on the subject under investigation.

Brazos River Conservation and Reclamation District.
Its bPoundaries are coincldent with the waterahed of the
Brazos. It is authorized %o control and employ the
flood, storm and vnavproprlated flow waters of sald
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district in order to provide for the preservation of
the equitable rights of the people of the watershed
area; the conservation of water essential for do-
mestic uses of the watershed; for the irrigation of
lands in the watershed area; the equitable distribu-
tion of waters to the regional potential requirements
for all uses, and to make available waters in the de-
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all sectlions of the watershed.

Central Colorado River Authority. It is composed
of the County of Coleman. 1% is authorized to use,
distribute and sell 1ts waters within the boundaries
of the district. Water power and electric energy may
be sold within or without such boundarles. It is di-
rected to ald in prevention of soll erosion and floods
within the watershed area., It may acquire property
necessary to the exerclse of its powers, whether such
property be within or without such district.

Guadaluge-Blanco River Authority. Its bounda-

ries are colncldent wi € boundaries of Hays, Comal,
Guadalupe, Caldwell, Gonzales, DeWltt, Victoria, Ken-
dall, Refugio and Calhoun Counties. It is authorized-to
use, distribute and sell its waters within the bounda-
rles of the district; water power and electric energy
to be distributed and sold wlthin or without such bounda-
ries. It 1is to ald In foresting and in the preventilon
of 801l eroslon and floods wlthin the watershed area.
Property necessary to carry out its purposes may be ac-
quired within or without the district.

Lower Neches Valley Authority. Its houndariles
consist of Jefferson, E&din, Tyler and portions of
Liberty and Chambers Counties. It is accorded power
of control and employment of the waters of the Neches
in order to preserve the equitable rights of the
people of the watershed area; for irrigation of land
in said district and land wilthout sald distrlict but
within saild watershed; for the equitable distribu-
tion of waters to the regional potential require-
ments for all uses, and to make available waters 1n
the development of commercial and Iindustrilal enter-

"prises in all sections of the‘watershed of the dis-

trlet.

Lower Concho River Water and Soll Conservation
Authorig%. TTs boundaries consist of Concho Ccounty.
t 18 authorized to sell water power and electrlic ener-
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gy within and without the district; to provide for the -
irrigation of lands in the district and for the eguita-
ble distribution of waters of the Concho and Colorado
Rivers to the regional potentlal requirements for all
uses, and to make avallable waters in the development
of commercial and industrial enterprises in all sec-
tions of the watershed area of the district.

Nueces River Conservatlon and Reclamation Distriet.
Its boundaries describe by metes and bounds the water-
shed area, It has power of control and employment of
the waters of the Nueces for domestic uses of the people
of the watershed; for irrigation of land in the water-
shed; for the equitable distribution of waters to the
reglonal requirements for all uses, and in order to
make avallable waters in the development of commercial
and industrlal enterprises wlithin the watershed.

Panhandle Water Conservation Authog%gx. Its bounda-
ries consist of certaln named countles along the Red,
Canadian and Brazos Rivers. The District has the au-
thorlty to distribute and sell water power and electric
energy within or without 1ts boundaries; to provide for
the irrigation of lands in the watershed areas; pro- -
vlided, that such district may not use water for irriga-
tion unless 1t obtains a permit from the Board of Water
Engineers, it belng expressly provided, however, that
nothing 1s to prevent the district from selling for
irrigation within 1its boundaries any water impounded
by 1t under Authority of law, and toc make avallable
waters in the development of commercial and industrial
enterprises in the watershed area of the district.

Sabine~Neches Conservation District. Its bounda-
ries originally consisted of certain named counties,
but by amendment these boundarles were extended to
include the watershed areas of the Sablne and Neches
Rivers. It has power of control and employment of the
waters of these rilvers for the preservation of the
equltable rights of the people of the watershed; for -
irrigation of all lands within sald waterghed; develop-
ment of commercial and -industrial enterprises thereiln,
and to conserve such waters for the domestlc uses of
the people of the district.

Sulphur River Conservation and Reclamation Dls-
trict. Tts boundaries consist of the watershed area
of the Sulphur River. It may control and employ the
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flood, storm and unappropriated flow waters to pre-
serve the equitable rights of the people of the water-
shed; to conserve water for essentlal domestic uses
wilthin the watershed; for the irrigation of lands
within the watershed; for the equitable distribution
of i1ts waters to the regional potential requirements
for all uses, and to make available such water for
cgmgercial and industrial enterprises in the water-
shed.

Upper Red River Flood Control and Irrigation
District. It is composed of Brigcoe, Hall and Chil-
dress Counties. It has power to control, store and
preserve within the boundarles of the district the-
waters of Frailrle Dog Fork and Red River for the re-
clamation and irrigation of the lands of the district
and to use, distribute, and sell the same within such
boundaries.

Upper-Guadalupe River Authority. It ls composed
of the gounEi of Kerr. 1% 1s authorized to use, dis-
tribute and sell its waters within the boundaries of
the district for any useful purpose, and to acquire
such property as may be necessary to carry out its

purposes within or without the district.

We find in these acts a2 more or less uniform
insistence by the Legislature to confine within the
district's boundaries the sale generally by it of
stored waters and specifically sale by 1t of stored
waters for manufacturing and irrigatlion use; per-
mission to sell and digtribute electric energy and
water power within or without such boundaries; a
conservation policy regarding foresting, flood
control and soll erosion covering the watershed
area; the power to acqulire property necessary to
caryy out the powers of the district within or with-
out the boundaries of such district, and the dele-
gation generally of a duty to preserve the waters
for the watershed area in accordance with regional
potentlial requirements.

In the following instances we have found exceptlons
to the general pollicy discussed above:

Guadalupe River Authority. Its boundarles consist
of certaln named surveys in Comal County. Its right to




107

-

Hon. E. V. Spence - Page T =-V-319

§’ control, mtore, sell and distribute water 1s acquired

e by appropriation in the usual manner by permit from
your Board and the exercise of all privileges obtained
under such permits is subJect to the provisions of
Chapter 1, Title 128, R. C. 8., 1925, as amended. Since
water is pennitted to be moved beyond the watershed by
Article 7590, R. C. 8., 1925, which is a part of Chap-
ter 1, Title 128, it would appear. that the district
nay sell to a purchaser who in turh might apply to your
Board under said Article for a permit to remove the
water so purchased beyond the watershed and beyond the
district's boundaries.k,

- Gulf Water Suppl District. Its boundaries con-
sist of Wilson, KE%%es, Bee, San Patricio and Nueces
Counties., It is specifically anthorized to sell water
to towns, cities and other political subdivisions in the

State of Texas, to private corporations and to indivi-
duals, within or without the district.

San Jacinto Conservation and Reclamation District.

It isbounded by the wafersﬁea ol The San Jacinto ex-
cept for the County of Harris. As originally enacted,
the Act creating this district contains the usual pro-
visions indicated above. However, by amendment, Acts
1941, page 769, the district was authorized to enter into
any and 2ll necessary and proper contracts with other
agencies, districts and bodles politic and corporate and
others for the storage, conservation, utilization, trans-~
portation and sale of impounded waters and electric
power to citles, towns, industrial sites, persons, firms
gndtcorporations wilthin or without the boundaries of the
istrict. '

Upgeg~Colorado River-ﬂnthoritg. This,district .
is composed of Cocke and Tom Green Countles, It is au-
thorized "to sell and distribute water without the .
boundaries of the district to any municipality for do-
mestic, municipal and irrigation purposes, and to any
person, firm, or corporation for munlelpal purposes or
irrigation, together with the right to construct fumes,
irrigation ditches, pipelines and storage reservoirs
without the district for auch purposes, .

, The fact that the Legislature has seen fit in
certaln cases to confine sales for manufacturing and
irrigation use within fixed boundaries but has deviated
from this policy in other cases, together wlth an over-
) all policy of localizing certain functlions while
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generallzing others, leads us to the conclusion that
only where sales beyond the district are expressly au-
thorized were they intended to be permitted. It 1s our
opinion that under 1ts present act LCRA has no autho-
rity to distribute or sell 1ts stored water for use
beyond its boundariles, '

In digesting the various conservation and recla~
mation Acts, we covered and considered only certain of
the expressly granted powers and functions accorded
such districts. In most cases, these express powers
are preceded by a broad grant of authority to exercise
all powers and functions conferred upon such districts
by general law and by the conservation amendment to the
Constltution and that the grant of express power 1s not
intended to 1limit the general powers so conferred,
Sections 1 and 2 of the LCRA Act (supra) are the sec-
tions which confer upon 1t these general powers., In
addition, 1t is usually provided that the Act shall
be liberally construed. See Sec. 18, LCRA Act (supra).
We have consildered these sections with reference to
the situation under investigation but have been unable
to find any purpose, function or power conferred upon
LCRA under the general law or by the conservation
amendment to the Constitution which would authorize
it to sell stored waters beyond its boundaries in the
face of an express directive that it use, distribute
and sell such waters within such boundaries,

- If the district 1s not authorized to sell or dis-
tribute waters beyond 1ts boundaries, then 1t necessari
1ly follows that the Legislature intended that these
waters be used only within such boundaries. To permit
a purchaser from such a diastrict to distribute and use
the stored waters purchased by him beyond district
boundaries would nullify whatever purpose the Legilsla-
ture had in mind in placing restrictlons on sales by
the district of such waters, We have covered at
length the wvarious conservation and reclamation dils-
trict acts because we believe that these acts, with the
exceptions indicated, show an overall purpose by the
Legislature to preserve for the benefit of the in- ‘
habitants of these districts the waters stored by such
districts and to permlt a purchaser to remove such
waters beyond district boundaries would clrcumvent
this purpose. It i1s our opinion that a purchaser of
stored waters under the present LCRA Act may not dis-
tribute and use such waters for irrigation and manu-
facturing purposes beyond LCRA houndaries.

e ———
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In our opinion, Article 7589, V. C. S., declap-
ing 1t to be unlawful to remove water beyond the .
watershed, Article 7590, V. C..S., providing a method
by which water may be removed upon application to your
Board, and Article 7591, V. C. S,, making it a misg-~
demeanor and providing penalties for removing waters:
without proper authority, have no application to the
gituation presented., Many of the districts discussed .
above consist of named counties so that the overall
boundarymay or may not be coincident with the water-
shed area, Whether the district boundaries lie within
or without the watershed,. or whether these boundaries
are coincldent with the watershed, all of the special
acts in question having been enacted subdequent te
Articles 7589, 7590 and 7591, have the effect of cre- -

ating to the extent indicated in each act an exception

to the general law stated in said Articles. See
25 R, C. L., p. 929, 59 C, J. p. 936, Sec, 546, 39 T.Jd.

+ p. 150, Sec. 82, Harris County Drainage District No.l2

vs, City of Harris (Com. App.) 35 S. W. (2) 118; Hunt

v. Atkinson, County Judge (Com, App.) 12 S. W. (2)

142, and Fortinberry v. State (Com. App.) 283 8. W

146, The effect of this exception is two-fold; (1
making it lawful %o use waters beyond the watershed
where the boundaries of the district extend beyond such-
watershed, and (2) excepting from the operation of Arti-
cle 7590 the waters involved in the speclal acts in
question to the extent indicated in each of such acts,

We find no decision in Texas on this question.
The only related cases we have found are not in point,
since in each a statute exlisted permitting removal of
waters beyond district boundaries. See San Jacinto
Rliver Conservation and Reclamation District v. Sellers
(Tex. Sup. Ct. 1945) 18% S. W. (2) 920; Cameron County
Water rovement Digstrict No. 1 v. Daniels (T.C.A.
1925) 269 S. W, 1066, :

Outside Texas the few cases found are not in
harmony. The rule laid down in Jenison v. Redfield
(cal. Sup. Ct. 1906) 87 P. 26, involving an irriga-
tion district, confines water strictly to district
boundaries, holding that the waters of such districts
are held in trust for their inhabitants and may not be
used beyond district boundaries in the face ¢of a sta-
tute restricting use within such boundaries.  On the
other hand, the following cases, while announcing the
rule laid down in the Jenison case, place an exceptlon
upon this rule, holding that i1f the rights of the in-
habitants of the district are not injured and if there
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is a surplus of water, the district may furnish water
for use beyond its boundarles. See Yaden v, Gem Irri-
gation District (Idaho Sup. Ct. 132?) 216 P. 250;

Koch v. Colvin (Mont. Sup. Ct. 1940) 105 P, (2) 334, and
Maclay v. Missoula Irrigation District (Mont. Sup. Ct. -
1931) 3 P, (2) 286, In our opinion, the principles an-
nounced in these cases with regard to irrigation dis-
tricts do not necessarily apply to conservation and
reclamation districts such as LCRA due to the dbroader
purpose for which the conservation and reclamation
district has been created and the more extensive area
over which this purpose extends. See Brazos River
Conservation and Reclamation District v, MceCraw (Tex.

SUMMARY

Under 1ts present Act (Ch, 7T, Acts

43rd Legis. 4th €.S.1934, as amended),
waters stored by the Lower Colorado
River Authority may not be distributed
~or sold by 1t for irrigation or manu-
facturing use beyond the Authority's -
boundaries. This restrictiofn &lso re- .
lates to purchasers from the Authority.

- Yours very truly -
ATTORNEY GENERAL OF.TEXAS

N == S
' « D, Pruett, Jr.
Assistant

APPROVED S
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' ATTORNEY GENERAL
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