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October 3, 1947

Hon. Ben J. Dean " Opinion No. V-398

Distriot Attoraney 8 ‘

Stephens County. Re: PFees of a County Judge :
Breckenridge, Texas vhen an administrator of

an estate being probated
cashes United States Gov-
ernment londa.i. '

Dear 8ir:

' Your regquest for an opinion from this office
‘on the above subject matter is in part as follows:

"In the light of the forego authori-
ties and opinions of the Attorney General,
please advise vhether or not the County Judge
of Young County is entitled to collect one-
half of one per cent fees vhere the Adminis-
trator of an estate in that County has cashed
United States Government B Bonds and United
States Government G Bonds belonging to such
eatate so administered in the probate court.”

We quote the following pertihent statutory pro-
visiona: - ,

"Art. 3926.

"The county judge shall also receive the
following fees: -

"1. A commission of one-half of one per
cent upon the actual cash receipts of each
executor, administrator or guardian, upon the

- approval of the exhibits end the finagl settle-
ment of the account of such executor, adminis-
trator or guardian, but no more than one such

.~ commission shall be charged on any amount re-
celved by any such executor, administrator or
guardisn. . . ."

"Art. 3689. | | |
"Executors and adminiatrators gshall be
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entitled to receive and may retain in their
hands five per cent on 2ll sums they may
actually recelve in cash, and the same per
cent on all sums they may pay out in cash
in the course of their administration.”

"Art. 3690.

"A commission shall not be allowed or
received for receiving any cash which was
on hend at the time of the death of the
testator or intestate, nor a commiassion for
recelving money realized from the sale of
property to sstisfy debts agesinst the pro-
perty and the paying out of the proceeds in
satisfaction of the debt except as to the
amount realized from the sale in excess of
the debt, nor for paying out money to the
haelrs or legatees as such. Provided, how-
ever, that if the sdministrator or executor
shows to the court that the value of the
service rendered the estate in making s sale
of property securling a debt exceeds the s&-
mount of the commission calculated as above
provided, then the court shsall allow a com--
migsion for & just amount. The amount not
to exceed that now allowed by law."

In construlng the above quoted statutory pro-
vislons, it was held in Willis v. Harvey, 26 8. W. (24)
288, writ refused, that there 1s no difference in the
meaning of the terms "sctually received 1n cash" &g used
in Article 3689 and "actual cash receipts” as used in
Article 3926, It was further held thst the "receipts’
did not embrece cssh on deposit in the bank at the death
of the testator. '

It wes held in Terrill v. Terrill, 189 S. W. (24)
877, writ refused, that Postal Ssvings Stamps owned by
testatrix et the time of her death should be classified as
cash on band" within the meaning of Article 3690 insteed
of "sums sctuslly received in cash" within the meening of
Article 3689. We quote the following from the Terrill case:

"It seems that the executor 414 not claim
a8 commission upon the $600 in his ltemlzed re-
port to the legatees of the estate. The County
Court held, however, that he was entitled to re-
tain five per cent of ssld amount, In thils
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holding the Court erred. This $600 was in
the form of Savings Stamps, United States
Post Office, which were purchased by de-
cedent and held by her at the time of her
death. These stamps were an obligation of
the United 3tates Government, payable upon
demand. The executor d4id not sell these
stamps but cashed them. He merely exchanged
one form of a government obligetion for an-
other. We think this $600 in Savings Stamps
1s properly classified asg cash on hand at
the time of the death of the testatrix with-
in the meaning of Article 3690, Vernon's Ann.
Civ. Stats.”

Following the reasoning in the Terrill case,
1t is our opinion that when the Administretor of an es-
tate cashes Unlited States Government Bonds, he merely
exchanges one form of a govermnment obligation for an-
other. Therefore, such sums should be classified as
cagh on hand at the time of the death of the testator,
and the county judge is not entitled to any fees under
Article 3926 on sald sum.

Attorney General's Opinion No. 0-5704, which
was written prior to the holding of Terrill v. Terrill is
hereby overruled.

SUMMARY

A County Judge ig not entlitled to fees
or commissions under Article 3926 when the
Administrator of an estate being probsted
cashes United States Government Bonds. Ter-
rill v. Terrill, 189 8. W (24) 877, writ re-

fused.
Yours very truly
APPROVED: ATTORNEY GENERAL OF TEXAS
FIRE ASSISTANT By Z2Pe &j25256h429
ATTORRNREY GENERAL John Reeves
Asslistant
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