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October 28, 1947

PRICE DANIEL
ATTORNEY GENERAL

Hen. Charles C. Bannister, Opinion Ne. V-418
County Atteinsy, _ ‘
Navarro County, _ Re: The legality of sus-
Corsicans, Texas pension of a murder
. - sentence under Arti-
cle 1257a, V.P.0,,
in the light of The
- Ault Probation epndt
' 50th Leg.} o
Dear ir: |

. In your letter ef“ﬁotober‘lﬁ. you rpqnﬁqt
an gpigian-frbm-ﬂhis‘doatrtu.nt.upnn the above subieot
as fellovs: | _

"Boes H. B, 120 as passed by the 50tk
legislature, same belns Art. 78lb, Texas Cede
Grimina} Procedure, alter or repeal Art.,
1257a, Texas Penal Code, insefay as applioca-
tion for and the granting of a suspended sen-
tencs in a murder cisé is concerned? In eth-
oy words, under oxiating Texas law, ¢ah a
defondant who is found guilgy of nurder re-~
deive a suapended zentence? :

Avticle 12578 of Verron's Pesal Code ls e
fellown: ‘ , '

- "In all prosecutitmns for lelemious homi-
¢ide the Btate or the defsndant shall be per-
mitted to offer testimony as to gll relevanmt =~

. faots and clroumstances surrounding the kii}le
ing and the previous relatienshlp existins he-

~ tyeen thc accused and the deteased, topetmry -

" with all relevant ’acte and eiroumstances ge-
ing t6 show the condition ef the mind of the '
accused at the time of the homioide, which
ney be considered by the jury in determining
the punishment to be assessed. Provided, howw
éver, that in all conviotions under thls Aet :
dapd vwhere the punishment assessed by the Jury
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does not exceed five years, the defendant
shall have the benefits of the suspended
gsentence act,"

Thers 1s no express repeal of Article 1257a
oontained in House Bill No. 120, nor 4o we find aany lan-
- guage in the bill that oould be conatrued as a repeal by
ifpiiaaiian. Repeais by implication are not fevored in

We ‘ ‘ ‘

The Suspended Sentence Aot originally esnzaoted

in 1913 (Aots 1913, page 8) is as follows:

| "Where thers ls a coanviction of ani |
felony in any district or oriminsl distriot’
court of this State, except murder, perjury,
burglary of a private residence at night,-
robhery, arson, incest, bilgamy, seduotion,
and abortion, and the punishment assessed
by ths Jury shall not exceed rive yesars,
the ocourt shall suspend sentence upon writ-
ten sworn epplication made therefor by the
defendant, rfiled hefore the trial: begins,
when the defendant bhas no counsel, ths court
ahall appoint counsel to prepare and preseat
pame 1f desired by defendant. In no case
shall sentence be suapended except when the
proof ehall show and the Jjury shall find in
their verdiot that the defendant has never
before besn convioted of a felony in thig or
in any other 3tate. This law is not to be
construed as preveating the jury trom pasa-
ing on the guilt of the defandant, but he
mey anter & plea of not guilty."

_ In Etzler v. State, 158 8, W. {(2d) 496 (4) it
is said: : - ‘

"Article 776 C. C. P. specifically ox-
cepts from the suspension of sentence such
offenses as robbery, arson, eto., The (appel-
lant) contends that Article 1257a, Vernon's
Ann, P. C, repealed thes rormer statute and
now makes the suspended sentence applicable
to all felony convictions. We do not so con~
atrue the article last mentionad. Article
778a, VYornon's Ann. C. C. P. also expressly.
exoepts fodbery, arson, eto. from the appli-
oation of the suspende& sentence law, Art,
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125%7a, supra, deals with the crime of mur-
der only and gives one convicted of murder
the benefit of a suspended sentence if the
punishment does not exXceed five years. Art.
776, supra, 18 rerealed ¢anly insofar as it
conflieta with Art. 1287&, Veravdn's Ann.

P. C. and this conflict extends only to
murder. There ig no repeal by implication
or by express language of any other portion
of Article 776, C. ¢, P." '

Article 778, Vernon's Code of Civil Proced-
ure, a part of the orlginal Suspended Sentence Act. shows
olearly that the court's authority to suspend a sentence
depends upon the defendamt's having made a written re-
quest for such suspended sentence, and that the jury has
recommended suck suspensishA im its verdict.

Now, House Bill Neo. 120 smpowers the courts
of the State having original Jjurisdiction of telony cases
to place deféndants on probatiom under certain conditions.
The power here vested ih the court is elserly tndependent
of any request by the defendant ror & jury findine recom-
mendfng suspensiol or probaties, and independent indeed
of the presence of a jury in the case. There is mo inc¢on-
sistency in these sets. They both stand.

Not only is& there no repeal of Article 12%7a,
but on the ceantrary it is expressly declared in House Bill
No. 120 that "nothins in this act shall be construed as
repealing Article 7%6 through 78l of Vernon's Annotated
Statutes, Code of Criminal Procedutre, commonly known a8
the Suspended Sentence law,*

This opinion is in harmony witk our Opinion No,
¥~-389., _

we agree with the opinior expressed by you in
which you say: "It is my opinion that the Legislature did
not intend for H. B. 120 to affect the provision for sus-
pended sentences in murder cases but the language of the
new statute does not so specifically state." Artiele 1257a,
vernon's Penal Code, has not been repealed by House sBill No.
120 of the 50th Legislature - The Adult Probetion and Paw-
role Aot. ,
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SOMMARY
Nouse bill No. 120 of the 50tk Legis-
isture, the Adult Probation and Perole Act,
does not repeal Artiole 125%7a, Vernon's Pe-

nal Code, in respect to euspended sentence
in a murder case. .

‘ngxp very truly,
ATTUNNEY GENERAL OF TEXAS
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