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Hon. M. B. Morgan
Commigsioner ‘ _
Bureau of Labor Statistlcs - -
Austin, Texas : Opinion No. V-478
Re: Rule-making power of
" the Labor Commissioner
under the Health, Safe-
ty and Morals Act (V.C.S.
Art. 137?-80; P.C. Art.
1567~68;) and whether
the term "oll and gas
- flelda" as used by the
~ 44th Leg., 1935, R. S.
Ch. 245, p. 168, refers
to a geographical area
or to the oll and gas
petroleum industry

Dear Mr. Morgan:

You state that it is the desire of the Bureau
of Labor Statistics to adopt a code of safety and health
standards applicable to Health, Safety and Moral Laws of
this State.. - o -

The Health, Safety and Morals Law of Texas was
enacted by the'gSth Legislature, 1918, Fourth Called Ses-
sion, Chapter 58, page 132, and codified in the Revised

Civil Statutes of 1925 as Articles 1573-1580, inclusive,
and Penal Code, 1925, Articles 1567-1568. =

.7 Suceinetly, Articles 1573-1580 provide that in
every factory, mill, workshop, mercantile establishment,
laundry or other establishment in this State, proper tem-
perature and ventilation for the protection of health of
employees shall be maintained. It requires the removal
of gas or effluvia, or odors from places where the em-
ployees are required to work and directs that dust in-
Jurious to the health of the persons employed be allay-
ed; it prohibits decomposed or putrescent matter or re-
fuse of any kind to be allowed to remaln in or around
such place of employment; it provides for the cleaning,
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‘sweeping, and dusting outside of working hours as far
as possible; requires doors used by the employees as en-
trances or exits to open outward; it describes the num-
ber of water closets, earth closets, or privlies to be
supplled and requires separate closets or privies for
males and females, and requires them to be kept clean
and effectively disinfected and ventilated; and it for-
bids in such places of employment the existence of any
Influence, practices, or conditions calculated to inJur-
lously affect the morals of female employees. The law
authorizes the Commissioner of Labor Statistics or his
deputles or inspectors to enter such places of employ-
ment for making inspection to determlne that the provi-
sions of the Act are being complied with, and empowers
the department to issue an order for the correctlon of
unlawful conditions. In case of a fallure or refusal to
comply on the part of the owner or manager or the person
in control of such place of employment, the Commissioner

of Labor Statistics, his deputies, or inspectors, are em-

powered to close such establishment or any part of 1¢t,
until such time as sald orders are complled with. The
Act states how such powers may be exercised and provides
a method for testing the valldity of such orders. Penal
Code, 1925, Article 1567-1568 fixes the penalty for per-
mitting immoral influences on female employees and for
fallure or refusal to comply with proper orders of the
Commissioner of Labor Statistlcs or his deputies or 1in-
spectors. - .

Your questions are as followa:

"Pursuant to the duties imposed by law
upon the Bureau of Labor Statistlcs, it is
the desire of this Bureau to develop a code
of safety and health standards to be print-
ed and issued in the form of a general order
applicable to the industrial establishments
enumerated in Articles 1567-8, P.C. of the
Health, Safety and Morals Law. We therefore
respectfully request the Attorney General's

- opinion bearing on the extent and limitations
of powers imposed upon the Commissioner of
Labor by the above-mentioned articles, and by
other laws clted herein.

"Question 1. In addition to the provi-
slons of Art, 1568, P.C. imposing authority
upon the Labor Commissioner to issue orders
correcting within the establishments arduous

-
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conditions desgceribed in Articles 5173, R.-

. €.8., thru 5180, R.C.S., of the Health, Safe-
ty and Morals Law. May 1t not be inferred
from the language of said Art. 1568, P. C.,
that i1t was also the Legislature's intention
or command that simllar corrective and preven-
tive powers be exercised by the Commlissioner
in deallng with any additional conditions he
may deem detrimental to the safety and health
of the employees of all such establishments?
That part of Art. 1568, P.C. wherein this in-
quirer draws such inference is here quoted
with single and double underscorings added
to place the appropriate degree of emphasis
on key words of the expression: 'Any person
. +« » Who shall faill or refuse to comply
with any written order issued to such person

. by the=%%ﬁﬁfbsf3ﬁ§?=3? Labor Statisties, or
any of his deputies, or inspectors, for the
correction of ggg conditlion caused or permitted
therein which endangers the health of the em-
ployees therein or which do not comply with

- the laws governing such establishments shall
be gunished as provided in the preceding ars.
ticle.'’ '

"Question 2. By authority granted the
Commissioner of Labor by the above-named ar-
ticles would it be permissible for the Com-
missioner to develop and adopt standards of
safe and healthful working conditions to be
incorporated in one written or printed gen-
eral order applicable to all establishments
whose operations and processes bear common
or like hazards detrimental to the physilcal
safety and health of the employees of such
establishments? ‘

"Question 3. H.B. No. 455, Chapter 245,
k4th Legislature - Regular Session, 'Taxing
Petroleum Products and Appropriating Proceeds

~ Therefrom to Enforce Conservation law,' Sec~
" _tion 4, and Section 7 which reads in part as
followsa: '

"iThere is hereby appropriated out of
the funds accruing from the 0il and Gas En-
forcement Fund herelnbefore provlded the a- -
mount of Three Thousand One Hundred Fifty
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Dollars ($3,150) for the purpose of paying
salaries of Deputy Commissioners of Labor
Statlstlics to enforce labor laws 1n the oil
and gas fields.' In order that-the Commis-
sioner of Labor may efficlently discharge
the duties imposed upon his office by the -
above-quoted law an opinion of the Attorney
General ls hereby regquested interpreting the
Legislative intent in its use of the terms
01l and gas fields' as used in the first
sentence of sec. 7 of the above~quoted law.
Is this Bureau limited in its actlvitles to
the specific geographical area commonly re-~
ferred to by name as a particular oil and/or
‘gas field or was it the Legislature's inten-
tion that the term 'oil and gas fileld' embrace
the oil and gas industry (or as i3 more com-
monly expressed 'petroleum industry!) in its
. entirety, and with the possible intended in-
clusion of the industry's eﬁuipment manufac-
turers and dealers as well? _

The enforeement of these regulatory statutes
1s entrusted to the Labor Department; and sole reliance
for thelr enforcement is not upon criminal sanction.
Thls was because of the complex character of the prob-

lem which this regulatory'legislation seeks to deal with.

And as a wise and intelligent enforcement was sought, a
single department of government, the Lebor Department,
was speclally charged to take over and perform those

- preliminary phases of the enforcement of the statutes,
preparatory to its ultimate enforcement in the Court
when necessary. ‘Your work, in other words, is to main-
tain contacts with the specilal industry or activity reg-
ulated and to make investigations, sifting complaints,
to make preliminary determinations in instances in which
possible violations are found or charged, and then to
prepare and "give written notice of the facts to the
proper County or Distriet Attorney." Article 5149, R.-
'C.8: .The relative complexity of the issues with which
your. department has to deal, and the detailed investi-
‘gation of facts; which you are of necessity required to
make before determining that a law has been violated,
-makes 1t practically imperative for you to conduct hear-
ings "and take tegtimon¥ in all matters relating to the '
dugies required of you. Article 5150, R.C.S., and P.C.
1562. ' :

You are also charged with the duty "of examin-
ing into the methods of protecting employees from danger
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and sanitary conditions in and around . . . any factory,
mill, workshop, mine, store, business house, public or
private work, or other establishment or place where five
or more persons are employed." Art. 5148, R.C.S., and
Art. 1565, P.C. The owner, manager, and superintendent
of such enumerated establishments are required to co-
operate with your department. Art. 1563 and 1566, P. C.

It will Ybe helpful at this point to cite the
following legal quotations:

In Galveston, H. & K. Ry. v. Anderson (Civ.
App.), 229 S.W. 998, the Court said:

"Where an enumeration of specific things
1s followed by some general word or phrase,
such general word or phrase is to be held
to refer to things of the same kind as those
specifically mentioned.

Speaking of the above rule, the author of the
article Statutes, 39 Texas Jurisprudence, page 202, par.
109, saild:

"The doetrine of ejusdem generis (of
the same kind) imports that general words
following an enumeration of particular or
-specific things, will be confined to things
of the same kind. In brief, the general words
so used are not to be construed 1ln thelr wid-
est sense, but are to be held as applying only
to persons or things of the same kind and c¢lass
as those enumerated. Such words will not be
held to include things of a class superior to
that to which the particular words belong.

"The e Jjusdem generis doctrine is a gen-
eral or 'prima' rule of statutory construc-
tion, employed as an aid in determining the
intention of the Legislature."

Under the doctrine of "ejusdem generis"” ; broad
and comprehensive expressions in an Act, such as 'and all
other"”, or "any others"”, are to be restricted to persons
or things of the same kind or class with those speclfical-
1y named in the preceding words. City of Lexington v.
Eggerton (Ky 159 8.W, ifea) 1015, 1017. Generally, words

"other"” or "any other” following enumeration of particular
classes of things in the statutes must be read as meaning
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- "other such like" and include only words of the like

kind or character. Bilgger v. Unemployment Compensa-

tion Commission (Del.} 46A (2d) 137. Johnson v. Bear
(Mo.) 40 S.W. (2d) 481, 485, T |

In Associated Indemnity Corporation v. Wil-
son, 21 S.W. (24) 314, it was held that a dalry, its
equipment including churns, pasteurizers, cows, barns,

' *  paint shops, blacksmith shop, and ice.factory, did not

come within the purview of the Child Labor Law, P.C.
1925, Aprt. 1573, which prohibited a child from being
employed to labor in or about a factory or workshop.

; Penal Code, 1925, Artlcle 1568, is as fol-
lows: o ' o :

. "Any person in control or manage- . .
ment of any establishment Included in the ' .
preceding article who shall fall or refuse o
to comply with any written order issued to
such person by the Commissioner of Labor
Stat%;ticsi‘or ;ny of hi:idepugies»or 1g;t1,
spectors, for the correction of eon on’
caused or permitted therein whic% end%gﬁers~€he
health of the employees therein or [ o no
cdnpiy;wifﬁ.iﬁe'gaw governing such establish-

ments, shall be punished as provided in the
preceding article." (Emphasls added)

. Article 1568, P.C., makes it an offense for ome
to fall or refuse to ¢omply with gg; written order 1ssued
to such person for the correctlion of any conditions caus~
ed or permitted therein which endanger the health of the
employees therein. This Article, P.C. 1568, means any.

suthorized written order and must necessarily be read in
' eon?%%dilon with Art. 5179, R.C.S8. '

; This statute does not vest in the Labor Com-
missioner general rule-making suthority. -The only pewer
he has in this pespect i3 to issue written orders to
places of bhusiness, after inspection, directing the oer-
rection of conditions violative of the law. A general
order or rule addressed indiscriminately to all places.
of dusiness would not be the proper basis for the en-
Torcement of the Act by eclosimg such places or by crim- -
inal prosecution. R.S. Art. 5179, P.C. 1567, 1568.

But¥you are, in our opinioﬁ,.authorized to
promulgate suggesteéed standards to assist those covered
to establish conditions at thelr plants and businesses
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which will be helpful in meeting the general standards
prescribed by the Act. However, such interpretations
and standards cannot be the basis of the enforcement of
the Act. Public Administrative Law, 42 Am. Jur. 392,
#T7; Utah Hotel Co. v. Industrial Commission (Utah?,
152 P (2d4) 467, %70, 153 A.L.R. 1176, 1180; Williems
v. State (Tex. Cr. App.) 176 S.W. (24) 177.

The phrase "any written order"” used in the
Act under consideration (Art. 1568 P.C.) refers to
written orders msde after inspection of the premises
pursuant to the general authority granted under the Act.
It does not expand the powers of the Commlssioner be-
yond the powers granted in the Act. The same is true
of orders dealing with conditions "endangering the
health of the employees." Only orders dealing with
the unsanitary conditions mentioned in the Act would
be of force and effect. The Commissloner is not au-
thorized to lssue orders dealing with all conditlons
which he believes "endanger the health of the employees."

As to your third question, the 44th Leglsla-
ture, Acts 1935, Regular Session, Chapter 245, page
618, recognized the importance of the work done by the
Department, by providing for addltional revenues so
that you could more efficiently "enforce labor laws
in the oil and gas flelds."

01l fields are usually developed in rural
areas where labor laws play a very small part. But
with the development of o0ll and the increased popula-
tion incident thereto, the safety, health, and morals
of the community require an efficient enforcement of
the labor lawe. This can only be done by an increased
staff. The purpose of this enactment is to furnish
the increased personnel to better enforce the labor
laws entrusted to your Department, such as the Chlld
Labor Law, the Semi-Monthly Pay Day Law, the Employ-
ment and Agency Law, the 9-54 Hour Law for Women, the
Semi-Monthly Payment Wage Law and Public Work, Protec-
tion of Workmen on Bulldings and other laws entrusted
to your Department for enforcement. It does not mean
merely the petroleum industry. It covers the petro-
leum industry only insofar as that industry like others
comes within the purview of the statutes entrusted to
you for enforcement. Such 2 view is inescapable by
a preading of Section 7 of the 1935 Act, which provides
as follows: -
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: "Sec..?. ‘There is hereby appropriated
-out of the funds accruing from the 0il and

- Gas Enforcement Fund hereinbefore provided

. the amount of Three Thousand One Hundred Fif-
ty Dollars. ($3,150) for the purpose of paying
salaries of Deputy Commissioners of Labor
Statistics to enforce labOr laws in the oil
and gas -fields.”

' : The Legislature d1d not intend for the words-
"o1l and. gas flelds" to .embrace the oil and gas or pe-

. troleum industry. It simply meant that the laws affect-
ing the working people of this State be enforced in
those areas and localitles where oil and gas are, pro-
duced. . _

SU!NARY

The Commissioner of the Bureau of

Labor Statistics does not have general
rule-making power under the Health, Safe-
ty, and Horals Act (Art. 1573-80 Vv.C.S.
Art, 1567, 1568 P.C.). He may, however,
issue interpretations and suggested stand-
ards to assizt businesses covered by the
Act to establish conditions which more

_ :early'neet the general standards of the

et.

The term oil and as fields

uaed in the 1935 Acts, 44th Leg., Reg.

Sess., Ch. 245, page 618 appropriating

additional monies to enforce labor laws

in the o1l and gas fields" refers to the

geographic localitles where such products

are produced, and not to the petroleumn in-

duntry, as a whole.

: 'Yours'very truly
nmgn: ; o ATTORNEY GENERAL OF TEXAS
"ACTING ATTORNEY GENERAL Y  Dayid Wuntch |

, Assistant
DWW/ jme /mw/1h/ICP



