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Hon, Hemer Garrisen, Jr., Directer
Department of Public Safety
Austin, Texsas Opinion Ne. Ve59%.

Re: The applicability ef the
chauffeurts license re-~
guironents of Article

5870, V, C, 3., te ene
employed as & general
laborer and yard man whe
occasienally drives his
employer's car carrying
passengars, '

Dear Colonel Garrison:

- We quote from”your raquast-fib an-epinion‘as
follows, in part: : o ‘

", . . would a person employed as a
yvard man and general laborer who occasion-
ally drives his emvloyer's car with the em-~
ployer and/or his family as passengers be
& chauffeur" within the definitien ef Art,

m,.SQQ. 1 (O), V. CQ 34)? (Ptﬂnth&t-
ical addition ours) . :

Turning to Article 6687h, V, C. 3,, being Acts
1941, 47th Legislature, page 245, chapter 173, we find
in Section 1 (o), the follewing &efinition:

- "t Chauffeur! - Every person who is
the driver for wages, compensation, or
hire, or for fare, of & motor vehicle
transporting passengers.”

1 Section 2 of the foregoing'Act reads as fel~
OWS : -

"No person, except those hereinafter
expressly exempted, shall drive any motor
vshicle upon & highway in this Sgate unless
such person has a valid license as an oper-
ator, a commercial operator, or a chauffeur
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under the provisions of this Act."

The question presented, then, is whether the
statute requires a person to secure a chauffeur's li.
cense who drives a motor vehiele for his employer carry-
ing passengers as an incident to the performance of his
regular duties for which he is employed amd compensated.

In order to resolve this issue we deem 1t ape
propriate to note the legislative hlstery of the licens-
ing statute in so far as it is applicable to "chauffeur",
as the statutory definition has undergone substantial
changes. - o

When first passed in 1917, as Acts 35th Legis-~
lature, chapter 207, page L75 codified in Vernoen's An-
notated Civil Statutes as Article-6687, a "chauffeur?
was defined as: ' o

", . . one whose business or occupa-
tion is operating a motor vehlicle Tor com-
pensation, wages or hire. . . " (Emphasis
supplied throughout this epinion}

This statute was interpreted by the Court of
Criminal Appsals in Matthews v, State, 85 Tex. Crim, Rep,
469, 214 S. W. 339 (1919}, as not requiring a chauffeur's
license of one who drives a car as an incident %o his prin-
cipal duties or occupation, '

This requirement was carried forward in Acts
1935, Wh4th legislature, 2nd Called Session, page 1785,
chapter 466, wherein a "chauffeur® was defined as:

"Every person who is employed for the
rincipal purpose of operating a motor vehi-
cls;: and every person who drives & motor
vehicle while in use for hire,"

However, that definition wis radic#lly changed'
in 1937,by Acts Lﬁth Legislature, page 752, chapter 369
to define a "chauffeur” as:

f"Any person who Opirates a mot;r vehi-
cle for any purposg,whole or part time, as
an employee, servant, agent, or independent
contractor, whether paid in salary or commis-
sion; and every person who operates a motor
vehicle while such vehicle is in use for hire
or lease,"
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Under the last definition set out above, this
Department held, by former Opinion No. 0-580, that an
employee who drives his employerts car as an incident
to his employment for which he is compensated, 18 re-
quired to obtain a chauffeurts license,

This opinion was quoted from at length in
Maryland Casualty Co. v. Cronholm, 32 F. Supp. 375,in
the Federal District Court for the Southern District
of Texas, opinion by Judge Allred. It was there said:

"There are no Texas decisions constru-
ing this part of the statute, as to whether
a person, employed as was Brinkley, is a -
tchauffeur!. The statutory definitien is,
however, very broad. The test seems to be:
(1) Did such person operate the motor vehi-
cle in whole or part time employment; (2)
was he at such time an employee, servant
agent, or independent contractor; and (3)
was he paid for such service? :

"As applied to Brinkley, each of these
questions must be answered in the affirma-
tive. He -operated the truck; he was, at
ssich time, the employee and servant of the
insured; and he received pay for it. The
fact that 'no part of the salary paid to
him was apportioned or allocated &s compen-
sation for such occasional and incidental
operation of said truck!' does not necessar-
ily mean that he was not paid for such serv-
ice; only that a Yortion of his pay was not
allocated expressly for the service, He
was paid nevertheless. . Nor would the fact
that he only érove the truck 'occasionally
and incidentally', averaging not more than
one hour per day, prevent his coming within
the broad terms of the statute”. (Emphasis
by the Court) :

In 1941, the present definition of "chauffeur"
became effective, and we are now confronted with the prob-
lem of whether it includes within its scope an employee
who engages in incidental or casual duties as a chauffeur
for his employer, as was indicated by the 1937 amendment,
or whether it requires that the employee's duties as a .

. chauffeur be his principal duties or occupation, as was-
true under the 19 ct and the 1935 Act, '
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- It will be observed that under the present
definition we have neither the clear-cut requivement
that the oierator must have for his principal purpese
the eperation of a motor vehicle for hire, nor do we .
have the antithetic requirement in the\defini;ion that
an operater who operates a motor vehicle for any pur-
pose as an employee or servant fer cempensation or hire
- is included. All the present statute lndicates is that
a chauffeur is a "driver fer wages, compensation er
hire, er for fare, of a motor vehicle transperting pas-
sengers”, | :
" We think a review of the decisions in ether
Jurisdictions, hav statutory definitions of a "chauf-
feur" which are similar to that of the Texas statute,
will prove enlightening. o

‘ In State v, Wimmer, 117 W. Va. 498, 186 S.E.
133, West Virginia Supreme Court, it was held that a
14 superintendent of an oil company at & stated sal-
‘ary, who operated his empleyer's car te take him greund

© - to varieus leases eperated by his empleyer, and who ec-~

casionally handled things in such car that were needed
en-the varieus Jebs, was not & chaufféur whe rieeded d
chatiffeurts license withinm tThe meaning ef a statute which
defined "chauffeur” as including "an{‘poraon whe operates
for hire, er who receives pay directly or indirectly te
operate, any motor vehicle or tracter, or who operates

a moter vehicle for the transportation of persons or
property, or both, for compensation, upon the public high-
ways™h, 5he Court said: _ SR .

"Statutes of the kind under considera-
tion must be strictly construed, and not ex-
tended by imigication to persons not coming
¢learly within their terms. A practical con-
struction of the statutery definitien of the
word ‘chauffeur', . . . in view of the penal-

_ty for operating without such a license. . .,
would include those who actually operate upon
the highways of the state an automobile, or
tractor, in which they have an interest, for
hire, or who are employed to operate the auto-
mpbiie of another. As indicated in the defi-
nition, -the fact that the vehicle is operated
forlor in comtemplation of cempensation con-
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"If it had been the desire of the law-
making body to require all who operate an
automoblile, as an incldent to Lheir regular
employment to Iirst secure a-cEaETTouris 1T~
cense it should have so provided". [Bmphasis

supplied)

In Des Moines Rug Cleaning Co., v. Automobile
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on an insurance policy involved an interpretation of
a definition of "chauffeur" which said:

P |
191

"Any person who operates an automobile
in the transportation of persons or freight,
and who receives any compensation for such
services in wages, commission, or otherwise,
paid directly or indirectly, or who as owner
or employee operates an automobile carrying
passengers or freight for hire, including
drivers of hearses, ambulances, passenger
cars, trucks, light delivery, and similar
conveyances?, - -

The Court held:

", « « the term f'chauffeur! as used in

the statute means & paid operator or employee,
that is, a person who is employed and paid by
the owner of a motor vehicle to drive and at-
tend to the car; and does not include operators
who are not empioyed and paid for operating the
motor vehicle, and therefore does not include .
an employee vho recelvesg his compsnsation for
servTceh!renaerea othér than the operation of

otOr vehicles, althOUgh in perlorming Such sSer-
“i‘“'“ﬁ"“"I"IEenEaEl

vices he may lnc .y operate¢ a motor vehi-
clew, i

Of similar import; we cite the following cases:
State v. Depew, 175 Md. 274, 1 A (2d4) 627; Day v. Bush
18 La. App. 683 139 So. 42; Comm. v, Cooper, 19 Pa. pist.
R. 271, 37 Pa. Go. Ct. 277; 42 C. J. 743 g 219; and an
gxcellent annotation on the subject founé n 105 A. L. R.
70 ' E .

We have reached the conclusion that the deter-
mination of whether an employee is a "chauffeur” within
the definition set out in Article 6687b, Section 1 (o},
is a question of fact, The elements include:
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1 (1) Was the employee'driving the motor vehi-
cle?

(2) Was the employee transporting passengers?

(3) Was the employee acting within the scope
of his employment, which contemplated that the duty of
driving the motor vehicle be paid for by the employer
through wages or compensation for such duty?

- Upon the last element, we add that the ques-
tion must be determined by the facts in each individual
case, which precludes us from enunciating a general rule
that will govern all cases. ' : : ‘

SUMMARY

Article 6687b, V, C. S., applies to re-
‘quire any person to possess a chauffeur's li-
cense who ?1) drives & motor vehicle, (2) is

transporting passengers, and (3) is acting
within the scope of his employment, which con-
templates that the duty of driving the motor
vehicle be paid for by the emgloyer through
wages or compensation for such duty.

" These ‘elements involve fact questions
to be determined by the circumstances of each
individual case. S .
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