THIEE ATTORNEY GENERAL
OF TEXAS

AU=STIN 11, TEXAS
PRICE DANIEL
ATTORNEY GENERAL

June 24, 1948

Hon. Geo. H. Sheppard Opinien No, V~616
Comptroller of Public Accounts
Austin, Texas Re: Market value of carbon

black for computing the
occupation tax due on
the productien thereof
under facts submitted.

Dear Mr. Sheppard:

Your letter regquesting our opinion relative te the aboves
captioned matter reads as follows:

“f am attaching hereto:

“"A. Copy of contract between Crown Carbon Co.,
a corporation of the State of Delaware, and the Canada
Carbon Black Co. Lid,, a corporation organized under
the laws of the Dominion of Canada,

“B. Copy of Contract between Continental Carben
Co., a corporation of the State of Delaware, and the
Witco Chemical Co,, a corporation of the State of Illi~
nois.

“C. Copy of contract between the Panhandle Car-
bon Go. Inc., a Delaware Corporation, and Wishnick=-
Tumpeer, Inc. an Iilineis Corporation,

“D. Copy of contract between Continental Carbon
Go., a corporation of the State of Delaware, and Witco
Chemical Co., a corporation of the State of 1llineis

for your study in answering the follewing gquestiens ~

“Is the manufacturer or preducer of carbon black
authorized to deduct the commissions or fees as de~
scribed in the foregoing contracts from the sales price
of carbon black hefore computing the tax levied under
Section 46 of Article 7047 R.C.8.

“For your further study in answer to the above
question, ] am enclosing memoranda showing the per-
centages of stock ownership in these various corpora-
tions,
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“I do not have a copy of the contracts between pro-.
ducers and Carbon Black Export Inc. of New York, a Dei~
aware Corporation, organized for engaging solely in ex~
port irade as defined by an Act of Congress, appraved
April 10, 1918, commonly known as the ‘Webb Act’. The
stockhelders of Carbon Black Export Inc, are the pro-
ducers whe seil their black fer export te this assecia-
tion, The Centinental Carben Cempany is & preducer
and a steckholder ewning abeut 7% eof the steck in the
Carbon Black Export Inc,

“Since the Carben Black Expert Inc. purchases the
black frem the preducers at substantially the same price
as it receives frem its custemers, each menth, a charge
is made by the Carben Black Export Inc, te its preducers
fer a pro-raia cest of its eperations, Hence, the price
received by the Centinental Carben Cempany is greater
than that received frem sales in the domestic market be~
cause of the abeve charge in additien to expert packaging
costs and freight to seaboard,

“The facts in the last twe paragraphs are furnished
this Department by Mr. Seligman ef the Cantinental Car=
bon Campan;y.

“Weould the amount paid Carben Black Expert Inc, by
Centinental Garbon Company be deductible from the sales
value befere computing the tax en export sales.”

The following is & cepy sl the memaerandum enclesed with
yeur letter; ' '

“PANHANDLE CARBON CO.

“In 1942 when current sales contract was made with Wish~
nick-Tumpeer new Witce Chermical and until September
1947 the steck of Panhandle was ewned by

“50% - Phillips Petreleum Cempany

“58% - R, I, Wishnick as trustee under the Panhandle
Carbon Co. Securities Trust, Of this 50% R.I.
Wishnick had a beneficial interest in the trust
of 74% or 37% ef the steck.

“In September, 1947 - Phillips seld sut te Wishnick and
the present steck is held by R, I, Wishnick, Trustee for
160%.
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CONTINENTAL CARBON

“Since organization in 1937, stock of Continental has been
held by

“30% - Shamrock Oil & Gas Corp.

“20% - Continental Oil Coe.

*50%, or less by R. I, Wishnick as trustee under the
Continental Carbon Company Securities Trust.

“At present the holdings are

“50% by Shamrock & Continental 0il
“83% by U. S. Schwartz family
“411% by R. I. Wishnick as Trustee”

At our request you have secured and furnished us a copy
of the contract between the producers and Carbon Black Expert,
inc.

The term “market value” as used in the carbon black pro=
duction tax act is defined in Article 7047(46), V.C.S, as follows:

“The market value of a particular type or grade
of carbeon black shall be the average sales price of
that type or grade of all bona fide sales made during
the month on which the tax is being paid less the cost
of packing, freight, and cartage. If no carben black of
the particular type or grade has been sold during the
month for which the tax is being paid then the actual
market value of the same shall be the average sales
price of that type or grade of all bona fide sales dur-
ing the last preceding month in which a bona fide sale
of that particular type or grade of carbon black was
made, less packing, freight, and cartage.”

It will be noted that the market value of each particular
type or grade of carbon black is the average sales price of that
type or grade of all bona fide sales made during the month less
the cost of packing, Ireight and cartage. The cost of making sales
1s not to be deducted from the sales price in arriving at the mar-
ket value. Although the term “all bona fide sales” is not express-
ly limited to the sales made by each separate producer of carbon
black, it is our epinieon that it was the legislative intent to so limit
it. A reading of the entire act and construing it as a whole clearly
reflects such intent. The tax is due and payable on the 25th of
each succeeding month, and is to be reported to the Comptroller
on forms prescribed by the Comptreller; and the tax is te be com-
puted by the producer.
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We have examined the submitted copies of the contracts,
It appears that in two of the contracts the “seller” is expressly made
the agent of the producer and receives a percentage of the sales
price for his services in making the sales, Although from certain
provisions contained in the other contracts, it appears that an actual
sale is made by the producers to the other contracting parties, a
reading of the entire contracts and construing them from their four
corners makes it clear to us that a sale is not made under such con~
tract, in that neither the title or possession of any carbon black ever
passes from the producers to the other contracting parties. The sales
are made as agent of the producer. A “sale” is an agreement by
which one of two contracting parties, called the “seller,” gives the
thing, and passes title to it for a certain price in current money, See
Skirvin v. O'Brien, 95 S.W. 696. Both of your questions are therefore
answered in the negative,

SUMMARY

The amount paid to an agent of the producer of car-
bon black for making sales should not be deducted from
the sales price in determining the market value of such
carben black in computing the tax levied under Article

7047, V.C.5,
Yours very truly,
ATTORNEY GENERAL ©F TEXAS
W. V., Geppert
Assistant
WVG/ICP
APPROVED '
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