TERE ATTORNEY GENEIRAL
OF TEXAS

AUsSTIN 11, TEXAS.

PRICE DANIEIL.

ATTORNEY (SN RAL,

July 15, 1948 .
Hon. Perry L. Jones Opinion No, V-635%
County Attorney
Travis County Re: Lepgallty of personnsl
Austin, Texas of the Regular Unlted

States Air Foroe vot-
ing in Texas elec-
tions

Dear Mr. Jones:

Reference is made to your letter of recent
date wherein you requecst our opinion on the above cap-
tioned matter. We quote from your letter as follows:

"I recelved the enclosed letter from
the Legal Officer out at Bergstrom Pleld.

"You will note he is asking whether
members of the Regular Air Force personnel
come under Article 5, Sections. 1l and 2a of
the Constitution of Texas which prohibits
voting by Regular Army and Navy personnel.

“I do not have the Federal statutes .
pertaining to the consolidation of the Army
and Navy, however, it is my understanding,
and belief, that the Regular Air Force per-
sonnel 18 now a part of the Reguler Army and
Ravy defense set-up. However, this question
is one of state wide interest and I believe
should be passed upon by your office rather
than by myselr."

In 1947, the 80th Congress, First Session,
passed ths "National Security Act of 1047." We guote
from tl.e pertlinent portions of said Act found in U. S.
Code, Congressional Service, 80th Congress, pages 503~
507

"see, 201, (a) There is hereby es-
tablished the Natlional Military Establish-
ment, and the Secretary of Defense shall
be the head thereof.
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“(b) The National Military Bstablish-
ment shall consist of the Department of the
Army, the Department of the Navy, and the
Department of the Air Force, together with
all cther agencies ereated under title IIX
Of th-is Actc L ] F v

"Sec. 208. (a) The United States Air
Force 1s hereby established under the De-
partment of the Air Force. The Army Air
Forces, the Air Corps, United States Army,
and the General Headquarters Air Foroce
(A1r Force Combat Command), shall be trans-
ferred to the United Statés Alr Force.

"(b) There shall be a Chief of Staff,
United States Air Force, who shall be appoint-
ed by the President, by and with the advice
and consent of the Senate, for a term of
four years from among the officers of gen-
eral rank who are assigned to or commissione
ed in the Unlted States Air Force. Under
the direction of the Secretary of ths Alr
For:e, the Chief of Staff, United States Air
Force, shall exercise command over the United
States Air Force and shall be charged with the
duty of carrying in%oc execution all lawful
orders and directions winich may be transmit-
ted to him, The functions of the Commanding
General, Ceneral Headquarters Air Force (Alr
Force Combat Command), and of the Chief of
the Air Corps and of the Commanding General,
Army Alr Forces, .shall be transferred to the
Chief of Staff, United States Air Force. When
such transfer ﬁecomes effective, the offices
of the Chief of the Alr Corps, United States
Army, and Assistante to the Chilef of the
Air Corps, United StatesiArmy, "Trovided for
by the Act of June %, 1920, as amended (41
Stat. 768), and Commanding General. General
Headquarters Air Force, provided for by Sec~
tion 5 of the Act of June 16, 1936 {(u4S Stat.
1525), shall cease to exist. While holding
office as Chief of Staff, United States Air.
Force, the incumbent shall hold & grade and
receive allowances equivalent to those pre-
geribed by law for the Chief of Staff, United
States Army. The Chief of Staff, United
States Army, the Chief of Naval Opsrations,
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and the Chief of Staff, United States Air
Force, shall take rank among themselves ac-
cording to their relative dates of appoint-
ment as such, and shall each take rank above
all other officers on the active list of the
Army, Ravy, and Ailr Force: PROVIDED, That
notning in this Act shall have the effect

of changing the relative rank of the present
Chief of Staff, Unlted States Army, and the
pregsent Chief of Naval Operations.

"{e) All commissioned officers, warrant
officers, and enliated men, commlssioned,
holding warrants, or enlisted, 1n the Air
Corps, United States Army, or the Army Air
Forces, shall be transferred in branch to the
United States Air PForce. All other commis-
sioned officers, warrant officers, and en-
listed men, who are commissioned, hold war-
rants, or are enlisted, in any component of
the Army of the United States and who are
under the authority or commend of the Com-
mending General, Army Air Forces, shall be
continued under the asuthority or command of
the Chief of Staff, United States Air Force,
and under the jurisdiction of the Department
of the Alr Force. Personnel whose Btatus
is affected by this subsection shall retain
their existing commissions, warrants, or en-
listed status in existing components of the
armed forces unless otherwise altered or
terminated in accordance with existing law;
and they shall not be deemed to have been
appointed to a new or different office or
grade, or to have vacated their permanent
or temporary appointments in an existing
component of the armed forces, solely by
virtue of any change in status under this
subsection. No such change in status shall
alter or prejudice the status of any indivi-
dual so assigned so as to deprive him of any
right, benefit, or privilege to which he mey
be entitled under existing law.

"(d) Except as otherwise directed by
the Secretary of the Air Force, all proper-
ty, records, installations, agencies, acti-
vities, projects, and civilian persomnel
under the jurisdiction, control, authority,
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or command of the Commanding General, Army
Aipr Forces, shall be continued to the same
extent under the jurisdiction, control, au-
thority, or command, respectively, of the
Chief of Staff, United States Alr Force, in
the Department of the Air Force.

"(e) For a period of two years from
the date of enactmen a8 Ag ersons
nel {(bo 1tary and civ anj, Ergfgrfg,
records nstallations, agencles, activ es,
and projec ms e transferre wveen )
Degar;meng o; ;gz Army and the ﬁeggrfﬁant of

» Force rection o @ Secratary
of Defense, mphasls added.)

The last sentence of section 1 of Article III
of the Texas Conastitution of 1845 reads a8 follows:

¥, . . and provided further, that no sol-
dier, seaman, or marine in the Army or
Navy of the United States shall be entit=-
led to vote at any election created by thils
Constitution.”

A similar provision was contained in 8ll the
Constitutions adopted by this State subsequent to the
Constitution of 1345, and we call your particular at-
tention to a part of section 1 of Article VI of the
Constitution of 1876, which reads as follows:

"The following classes of persons
ghall not be allowed to vote in thie State,
to-wits . . o

"Fifthe All soldiers, marines amd
seamen, employed in the service of the
Army or Kavy of the United States.”

In 1932 the above provision of the Constitu-
tion was amended by adding thereto the following:

"Ppovided that this restriction shall
not apply to officers of the National Guard
of Texas, the National Guard Reserve, the
Officers Reserve Corps of the United States,
nor to enlisted men of the National Guard,
the National Guard Reserve, and the Organ-
ized Reserves of the United States, nor to
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retired officers of the United States Army,
Ravy, and Mapire Corps, and retired warrant
officers and retired enlisted men of the
United States Army, Navy, and Marine Corps.”

Not only was the above provision in section 1
of Article VI of the Texas Constitution amended so as
to allow the above named persmonmel of the Armed Services
to vote, but at the same time sections 33 and 40 of Arti-
cle XVI of the Constitution were also amended »0 a8 to
allow them to hold public offices.

In order to answer your question, 1t i1s nec-
essary for us to determine the meaning of the provision
contained in our various Constitutions relative to the
prohibition against service men voting, and particularly
the provision &n our Constitution of 1@76\and the amend-
ment to the same 28 adopted 1n 1932. In doing this, we
call your attention to the statement of the Supreme
Court in the case of Travelers Insurance Company v. Mar-
shall, 124 Tex. 45, 76 S.W.{(2d) 1007, which is as fol-
lows: ’

"The meaning which a constitutional
provision had when adopted, it had today;
its intent Aces not change with time nor
with conditions=; while it operates upon
new subjects and changed condltions, 1t
operates with the same meaning and intent
vhich it had vhen formulated and adopted.
9 Texas Jur. p. 427; Sec. 18; 6 Ruling

Case Law, p. 46, Sec. 39; Cooley's Consti-
tutional Limitations (8th Bda.) vol. 1, p.
123. As Judpme Cooley says: 'A constitu-
tion is not to be made to mean one thing
at one time, and another at some subse-
quent time when the circumstances may have
80 changed ag perhaps to make a different
rule in the case seem desirable. # * * Tt
is with special reference to the varying
moods of public opinion, and with a view
to putting the fundamentals of govermment
beyond thelr control, that these instru-
ments ere framed . . . THE MEANIRG OF
THE CONSTITUTIOR IS FIXED WHEN IT IS ADOPT-
ED, AND IT IS NOT DIFFERENT AT ANY SUBSE-
QUENT TIME WHEN A COURT HAS OCCASION TO
PASS UPON IT.' Cooley's Const. Lim. vol.
1, pp. 123, 12k (Italics ours).”
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The memberes of the Constitutional Conventions
of 1845 and 1875 and the voters of Texas who adopted the
above quoted proviaion in 1875 vhich deprived "a211 sol-
Glers, marines and segmen, employed in the service of
the Army or Navy of the United States” from voting at
elections in this State, certainly intended to exclude
all members employed ih any branch of the Armed Services
of the United States from voting at elections in this
State. We are sustained in this conelusion by the hold-
ing of the court in the case of Savage v, Humphriee, 118
3.W. 893, rendered prior to the 1932 amendment, where-
in the court held that a member of the National Guard
employed in the sedpvice of the Army of the United States
vas not entitled to vote under the State Constitution.
This holding 1s very significant in view of the fact
that the words "Texes National Guard®™ were not used in
the constitutional provision of 1876 that the court was
construing in the instant case, and what is more, the
Texas National Guard was not authoriged nor organized .
until 1903, (See Senate Bill 165, Acte of the 28th Leg-
iglature, Regular Session, 1903, p. 206, and the bien-
nial reportes of the Adjutant General for ths years 1903
1904). Also, in the case of State v. Degress, 53 Tex,
387, the court held thet the retired offlcers constitute
& part of the Army of the United States and as & conse-
quence are held to occupy an office of profit or trust
under the United States within the neaning of Article
XVI, section 33 of the Conastitution. (This decision
was 8lso rendered prior to the amendment of 1932).

From the foregoing it can be clearly seen that
the spirit and intent of the provision contained in the
Conatitution of 1876 prohibited all members of the Armagd
Forcee of the United States Goverriment from voting in
elections in this State, regardless of whether they were
known by the name of soldiers, marines, or seamen in the
service of the Army or Navy of the United States, or by
gome similar or comparable name. Of course, as tlimes and
conditions have changed, we have gone through two of the
most devastating wars in the history of the Nation, and

- 1%t hams been necessary that the Armed Forces of the United

States be reorganized from time to tima so as best to

cope with the emergencies, DBut at the same time, we

think it 1s immaterial as to the name or names by which
gaid branches of the Armed Forces have been known, As
stated in the case of Travelers Insurance Co. V. Manrshall,
supra, "A Constitution is not to be made to mean one thing
at one time and another at soms subsequent time when the
¢ircumstances may have so changed as perhaps to make a
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different rule in the case seem desirable.” The meaning
of the Constitution is fixed when it is adopted, and it
is no different at any subsequent time, and the same can
only be changed by a vote of the people in a proper elec-
tion called for that purpose.

In 1932 the voters of this State adopted an
amendment to section 1, Article VI, which excludes from
the provision thereof officers of the National Guard of
Texas, National Guard Reserve, Officers Reserve Corps
of the United States, enlisted men of the National Guard,
the Netional Guard Reserve, Orpganized Reserves of the
United States, retired officers of the United States Army,
Navy and Marine Corps, and retired warrant officers and
retired enlisted men of the United States Army, Navy and
- Marine Corps.

From the effective date of the amendment of
1972 1t was intended that all persons above named could
participate in the elections of this State provided they
possessed the other necessary qualifications for voting.
However, if the members of the Armed Forces of the United
States are to come within one of the above enumerated ex-
ceptions, then they must clearly bring themselves there-
under. As stated by the Supreme Court in the case of
Cramer v. Sheppard, 140 Tex. 271, 167 S.W.(2a) 147, "In
construing or 1nterpret1ng the constitutional and statu-
tory provisions whioh define a general rule and then pro-
vide exceptions therseto, one claiming under the excep-
tion must clearly bring himself thereunder.”

To our minds, the rule has not been met in
-this instance for the members of the Regular United States
Alr Force cannot clearly come under the exceptions con-
fained in subsection 5, section 1, Article VI of our Con-
stitution. Also, you will observe from reading thec
"National Securlity Act of 1947" that "no such change in
status shall alter or prejudice the status of any indi-
vidual so assigned, so as to deprive him of any right,
benefit or priviloge to which he may be sntitled under
_existing law.* Certainly, the National Congress did not
intend to deprive a member of the Regular Air Force of
the United States of any privilege or benefit that he
might be entitled to under the existing law. On the

other hand, it d1d not intend to give such individual
any special right, benefit or privilege not enjoyed by
the other members of the Regular Armed Forces of the
United States.

In addition to the foregéing, you will observe
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from reading the underlined portion of the Natiomal Se-
curity Act above quoted, that for a period of two years
from the enactment of sald Act, military personnel may
be transferred between the Department of the Army and
the Department of the Regular Air Force by direation

of the Secrstary of Defense. This clearly shows that
at least for two years it is possible for the members
of the Regular Air Forces of the United States to also
be members of the Regular Army, or for the members of
the Regular Army to be members -of the Reguler Air Force.
Further, a careful study of the entire "National Secur-
1ty Aet of 1947" convinces us that the personnel of the
Regular United States Air Force come within the prohi-
bition contained in subsection 5,.section 1, Article VI
of the Texas Constitution, and it is, .therefore, our
opinion that they cannot vote at the elections held in
this 3tate.

_ SUMMARY _
Members .of the Regular United States
Air Force are prohibited from voting at

elections in this State. Subsection 5,
section 1, Article VI, Texas Constitution.

Yours very,tru1¥, 
ATTORNEY GENERAL OF TEXAS

By gcl,c. TR,
‘ « C. Davis, Jr.

JCD:whinw
‘ Assistant

APPROVED: :
,\% ,&&m
F‘IRWISTANP
ATTORNEY GENERAL



