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Desr Sir: Pactas submitted.

The District Clerk of Jefferson County was

elocted in 1932 and assumed the office January 1, 1933.
In the year 1933 he received $2,210, less than the max-
imum emount provided by law. Subsequently within the
time prescribed by law the District Clerk reported as
delinguent fees for 1933 an amount in excess of $2,210.
an 1934 the District Clerk collected the emount of $2,-

10.99 in delinquent feea which were charged and re-
ported in 1933. He retsined only one-fourth of this
amount upon instructions to that effect by the County
Auditor. In subsequent years he has collected addition-
al amounts for fees reported delinquent in 1933 and in
each instance has been permitted to retain only one-
fourth of the amount collected. On the basis of the
foregoing facts, you have requested an opinion on the
following questions: .

1. Is the two year statute of limlita-
tions applicable to recovery of the balance
of the delinquent fees due the diatrict clerk?

"2. When did the right of action of the
district c¢clerk accrue so as to start the run-
ning of the statute of limitations?”

In the csse of Smith v. Wise County, 187 3.W.
705 (Tex.Giv.App.l1916, error ref.), Smith sued Wise
County for the balance due him as compensation es coun-
ty treasurer for four years beginning November 10, 1910,
end ending November 16, 1914. Wise County pleaded the
two year statute of limitations. The court in discas-
sing the questiocn of whether the claim was dbarred by the
two year statute of limitatlions held:
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"As to the last question presented, we
aye of the opinion that the statute of limita-
tion would preclude a recovery for any amount
further than for commissions accruing and due
and payable under his second term of office,
end for the two years preceding the date suit
vas flled, to wit, December 2, I91%. Appel-
lant presented his claim to the commission-
ers' gourt, in the sum sued for, on November
25, 1914, end on the 27th thereafter 1t wvas
by said court rejected. Appellent urges that
the statute of limitation did not begin to
run until such disallowance by the court, end
cltes, 1in support of thls contentlon, article
1366 of the Revised Civil Ststutea, which pro-
vides that: ‘ -

"1No county shsll be sued unless the
claim upon which such suit is Fouwided shall
have first been presented to the county com-
missioners' court for allowance, apd such
court shall have neglected or refused to au-
dit and allow the same or any part thereof.!

". . . The statute was evidently en-
acted for the benefit of the ecounty, that
it might have the opportunity to have psss-
ed on by 1ts representatives managing body
all olaims against 1t before 1t could be
subjected to the expense and vexation of
suit. It certalinly never was contemplated
thet one having s claim against s county
could delay its presentation to the commis~
sicners'! court indefinitely, and thereby
preclude the running of limlitation. 4s i=s
well said in 25 Cye. 1198: N

fiyhere plaintiff’s right of esction de-
pends upon some act to be performed by him
preliminary to commencing sult, and he 1is un-
der no restraint or disebility In the per-
formance of such act, he cannot suspend in-
definitely the running of the statute of
limitations by delaying the performance of
the preliminary sct; 1f the time for such
verformance 1s not definitely fixed, a rea-
sonsble time, but thet only, will be allowed
therefor.'
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"In the same text, page 1198 (B), it is
further stated: .

"iyhere, although the causes of action
itself has accrued, some preliminary step is
required before & resort can be had to the
remedy, the condition referring merely to
the remedy and not to the right, the cause
will be barred if not brought within the
statutory period; therefore the preliminary
step must be taken within that period.‘'™

In view of the foregoing case 1t is our opin-
ion that the two yesr statute of limitations applles to
the fact situation presented by you in your request and

collected accrues. Stegall v. McLennan County, 144 3.W.
24 1111 (!ex.Civ.App.Igﬁﬁ, error dism.).

In arriving at the foregoling conclusion we are
not unmindful of the case of Kerby v. Collin County, 212
8.W.2d 494 (Tex.Civ.App.1948), which held that the four
year statute of limitstions applied to the recovery of.
unpaid salary claimed to be due for services as county
treasurer. In that case it was held that the four year
atatute of limitatlions applied because the county treas-
urer in question had been appointed by the Commissioners’
Court to fill an unexpired term and the Court held that
the sppointment by the Commissioners' Court constituted
8 contract in writing within the meaning of the four
year statute of limitations. We quote the following:

"We agree that a statute or ordinance
fixing salsary or fees of office, standing
alone, cannot be made the basis of a con-
tract within the mesning of the four-year
astatute of limitations. However, we do not
think that rule is applicable to the in-
stant case. With regard to this question
of limitation, we think the difference in
the status before the court of an elected
officer from that of an appointed officer,
lies in the difference in method and p'ro-
cedure prescribed for selecting these of-
ficers. The elected officer is chosen and
suthorized by the individual voters at the
ballot box, and the duty required of the
Commissioners' Court in ascertalining and
snnouncing the result is not contractusal
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in nature, but purely ministerial; wheress,
in appointing an officer to a vacancy, the
court exerised its own discretion, makes
the selection and authorizes the selectee
to act, and 1s required to keep a record
in its minutes of such proceedings."

Article 3892, Vernon's Civil Statutes provides:

"Any officer mentioned in this Chapter

who does not collect the maximum amount of
his fees for any fiscal year snd who reports
delinquent fees for that year, shall be en-
titled to retain, when collected, such part
of such delinguent fees as iz sufficient to
complete the maximum compensation suthorized
by Articles 3883, 3883-a, and 3886 for the
‘year in vhich delinguent fees were charged,
and also retain the amount of excess fees
authorized by law, and the remalnder of the
delinquent fees for that fiscal year shall
be palid as herein provided for when gollect-
ed; provided, the provisions of this Article
shall not apply to any officer after one year
from the date he ceases to hold the office to
which any delinquent fee 1s due, and in the
event the officer earmming the fees that are
delinguent has not collected the same within
twelve months after he cessea to hold the of-
fice, the amount of fees oollected shall be
pald into the ccunty treasury. Provided, how-
ever, that nothing in this Act precludes the
payment of ex-officlo fees in sccordance with
Pitle 61 of the Revised Civil Statutes of
Texas, 1925, as part of the maximum compensa-
tion. Provided, that any change made in this
Article by this Act shall not apply to fees
heretofore eggned.”

‘

In view of the foregoing Article 1t 1s our
opinion that the claim of the District Clerk under the
facts submltted accrued on the date he collected Qelin-
quent fees reported for the fiscal year 1933, and limi-
tation began to run from that date.

SUMMARY

The two year statute of limitations 1s
applicable to recovery of the balance of
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delingquent fees due the District Clerk in =
suit against the county, and the statute of
limitaetions will begin to run on the date

the Distriet Clerk collected delinquent fees
reported for 8 previous year. 3Smith v. Wise
County, 187 S.W. 705 (Tex.Civ.ADp.1916, er-

Tor ref.); Stegall v. McLennan County, 144
8.W.2d4 1111 (Tex.Civ.ApPp.1940, error dism.).
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