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Ron. Vernon D. Adcock Opinion No. V-975.
County Attorney

Dawson County Re: The suthority of the
Lamesa, Texeas Commissioners' Court

Dear

part:

to close & public roed
in the oounty under
r: the submitted facts.

We refer to your letter from which we quote in

"gnclosed are coplies of proceedings had
in conneotion with the olosing of a certain
public roed in Dawson County, whioch had pre-
viously been opened under Article 6703, et
seq., R.C.83. This rocad has been used and
maintained by Dawson County for several years.
Land adjoining the road on one side is owned
by H. F. Barron; land edjoining the road on
the other side 1s owned by Mra. R.C.Kilgore.
This rosd vhen opened was laid out with one-
half the road taken from the seid two tracts
of land, the division line forwing the ceater
of the road.

"The petition to close the roed was sign-
ed by H.F.Barron and others but not by Wra.
R.C.Kilgore. Mrs. Kilgore is opposed to the
closing of the roed and contends that she had
no notice and did not realize there was a pe-
titon pending until after the Commissioners'
Court order had been passed closing the road.
She contends also that the road has been grad-
ed snd wmaintsined by the county during the
last three years snd that it hes been used by

her snd others continucusly during sesid period

Tl yv.ra.vu L]

"Prom questioning members of the Commis-
sioners' Court snd ths County Judge, 1t ap-
pears that the order was msde after the Court
heard Mr. Barron explain to them the reasons
vhy he vanted the roed closed.

"vyour opinion is requested as to vhether
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or not this 1s @ velid order, asnd vhether it
legally closes thias roed."

The submitited oopy of the Petition for Closing
Public Road esddressed to the Commissioners' Court of
Dawson County, filed on September 7, 1949, and signed by
H.FP.Bsrron and ten others resds, in substence, s follows:

"We, the undersigned citizens, free-
holders, residing in the precinots through
vhich the folloving described roed does ™n,
Eray thet & public road of the first class,

0 feet in width, be closed in said county,
having its points of beginning snd ending

as follows:
Pield Notes (describes boundaries of entire
road.

The submitted copy of the Public Road Notioce,
Closing Rosd, resding in sudbstance, the seawe ez the
sbove-gquoted petition, is deted September 7, 19M9. It
is signed by X.F.Barron aud the semse ten others.

The submitted sworn affidavit reeads:

"y, H.®.Barron, one of the signers of
the within petition, upon wy osth, state that
notices of the intended application for the
¢closing of said nev rosd were posted for st
lesst tventy days before the first day of the
teru of the Comuissioners' Court at which this
petition 1is presented, exclusive of the day
of posting, ss follows, to-wit:

"One at the Court Eouse door in Lewese,
Davaon County, Texas. One at the south end of
Proposed road to close, snd one at the North
end of the proposed roed to close, two other
public places in the vioinity of the route
of the proposed new road.

H.FP.Barron
Subscribed and sworn to before me, this 16th
day of November, 1949.
FERN ROGERS, Notsry
Public, in and for
{SEAL) Dawson County, Texas"

The copy of the Commissioners' Court's action
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on said petition wvhich you subwit reeads:

-~  PBR IT REMEMBERRD That the Nonorable
Commissioners' Court of Dawson County, Texas,
wet in reguler session this the 10 day of
October, A.D. 1949, with the rolloving mem-
bers present, to-wit:

R. ¥, BINDOM, County J'lidst. Pnsidin;.
2.G.MNURPEXY, Coumissioner, Precinct No.l.
¥.7.3NELILOROVE, Commissionsr, Precinct No.Z2.
ALTOR ADDISOK, Commissioner, Precinct No.3.
CECIL O'BRIEBN, Commissioner, Precinet Wo.A,
HOWARD HUMPHREY, County Clerk and Ex-0fficio
Clerk of the Commissionera' Court.

“the following business being transeoted:

"Petition #208, for the closing of & Pub-
l1s rosd between S«:tion 6, Block 3%, ? A X.,
sud Seotion 1, Bloek 35, T N ., K. ?. Barron
and ethers, wu presented to the Court and
the Court voted unanimously to close sald
::ld , and the road is here nov ordered clol-

_ Artiole 6704, Vernon's Civil Stastutes, requires
that the Commissioners’ Court shall classify sll publie
goall in their counties and provides im part ss follows:

"pPirst Class roads shall be clear of all
obstructions, and not de less than forty (30
feet nor more than one hundred (100) feet.wide."

Article 2351, V.C.8., provides that each com-
missioners' court shall:

: "3. Lay out and establish, change smd_
discontinus public roads snd highways . . .
(RBwphasis edded)

Article 6703, V.C.8., insofar as the question
st hand is ooncerned, provides:

"The commissioners court shall order
. « o and discontinue . . . any road vhen-
oever it shall be deemed expedient . . . and
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no entire first or secomd class road shall
be discontinued except upon vacation or non-
use for a period of three years . . ."

We construe this Statute to meen that the court
may discontinue a roed by (1) a vacation order, or (2)
wvhere there has been a non-use of a three-year period.
The three-year limitation applies only to non-use and
not to & vacetion order.

Article 6705, Vv.C.3., provides in part:

"The commissioners court shall in no in-
stance grant an order on an application for
any new road, or to dlscontinue an originsl
one . . . unless the applicants have given st
least twenty days notice by written advertise-
ment of their fntended application, posted up
at the court house door of the county and st
two other public places in the vicinity of
the route of such rosd. All such applications
shall be by petition to the commissioners
court, signed by et least eight freeholders
in the precinct in which such road is desired

- to be wmade or discontinued, specifying in such
petétion t%e beginning and termination of such
rosd . . .

Article 6703 empovwers the Commissioners' Court
to order the discontinuance of any public roed. Jarticle
6705 provides that such court shall in no instsnce grent
an oxrder on an agglicat;on to discontinue a roed unless
the notice procedure o at atatute 13 met. 3o while
the Commissioners' Court 1s given power to act upon 1ts
ovn motion (vhioh point is not now before us), it has
the power to act upon the applicsetion of freeholders to
discontinue a public road, siubject, of course, to the
provisions of article 6705. Cowpare: Robinson v. Whele
Farw Corp., 120 Tex.633, 37 S.W.2d 71¥ (1931); Irion
County y NI},

v. Mayer, 149 3.W.2d 629 (Pex.Civ.App.l

Consideration has been given to that restric-
tion in Article 6703 which provides "no entire first . . .
cless road shall be discontinued except upon vacation or
non-use for & period of three years.”" Prior to the re-
vision of the laws in 1925, thst restriction vas found in
Article 4713, R.C.8., 1895, and in Article 6902, R.C.S8.,
1911, but read as follows:
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"No entire rosd of the first . . .
class shall hereafter be discontinued ex-
cept upon vecation by orders of the Commis-
sioners court or non-use for a period o
three years." (Underscoring ours).

Bxcepting the underscored words, that entire
statute was incorporated in Article 6703, R.C.8., 1925,
along vith Articles 6860-1-2-76, R.C.3., 1911. Since
the first sentence of Article 6703 as revised in 1925
authorized ‘the Commissioners' Court to g%gg;,the discon-
tinuance of rosds, we think that for that resson elone
the words "by orders of the commissioners court" follow-
1ing the word "vacetion" in Article 6703 were deleted in
the revision. In short, we are of the opinion that the
three-year provision in that restrictive clause does not
restrict the power of the Commissloners' Court to pass
8 vacation order whenever it shall be deemed expedient.
We view the order granted in the proceedings submitted
ss being in substance and legal effect suoh a vacation.

Under the facts submitted it appesars that the
road in question was an entire public road, classified
as first-class; that the petition to close the entire
road was signed by at least eight freeholders in the pre-
cinet in which such road was desired to be discontinued;
and that applicants had given at least the twenty days
notice snd posted same, all as required by Article 6705.
There having been compliance with the provisions of aArti-
cle 6705, 1t 1s our opinion that the Commissioners' Court
acting under that statute and its esuthority granted in
Article 6703, had the power to grant the order in question.
in the manner snd at the time it did. A.G.Opinion V-4i3,
The law does not require that personal notice shall have
been served on anyone, it provides only for posting of
three public notices for at least twenty days.

However, further with respect to the power of
a Commissioners' Court under Article 6703 to discontinue
or close any public road, we quote frowm Comuissioners'

Court v. Kaiser, 23 8.W.2d 840 (Tex.Civ.App.19290, error
rel.) at page 8&2:

"The power conferred ugon that (Commis-
sioners') court by Article 6703 of our Revised
Statutes to discontinue any public rosd cannot
be oonstrued as suthorizing ths closing or ob-
struction of 8 roadwey in the use of which re-
sidents thereon heve a vested property right;
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even the Legislature of this State has no
such power.

*The pover to discontinue & publio road
oconferred the cited statute 1s restrioted
to abandonment the county of its mainte-

‘nanoce 88 suoch pudblic highway, and does not in-
clude the right to deny its use to the owners
of propertz situated thereon.” (Word in par-

., enthesis added) :

This holding is followed in MacFarlane v. Davis, 147 3.¥.
24 528 (!cx._clv.lpp'.lﬂl).

Therefore, in the light of Article 6703 as con-
strued in the g‘ltaoe Case, the effect of the order of the
Commissioners' Co of Dawson County in question was an
abandonment by the ocounty of the msintenance of suoch en-
tire first-class pudlio rosd, to relieve the pudlio from
ocharge of msintaining the road disoontinued in socoxrdance
wvith the provisions of Articles 6705 snd 6703. See also:
Texas Co. v. Texarkana Mach.Shops, 1 8.W.24 928 (Tex.Civ.
App.1028). 1t does not olose FEQ rosd in the sense that
%; dogiu its use to persons vho may have vested rights

erein. 3

- Your second gquestion i{nvolves matters concerm-
ing private rights, the determination of whioh does not
11e within the province of this office. '

SUMEARY

-7 "Under submitted feots, the order of s

- Commissioners! Court to disoontinue an en-
tire first-olasss pudblic road, passed under
suthority of Artiole 6703, V.C.8., and in
oomplience with Article 6705, V.C.S., vas
valid. The effect of suoh order vas an sban-

- donment by said connt{ror the waintensnce of

. such road. Tt did not deny its use to per-
sons vho may have had vested rights therein.
Commissioners' Court v. Xeiser, 23 8.W.24
B¥0; WacFarlane v. Davis, 1%/ s.w.ed 528.
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Yours very trmly,

W o - ATTORNEY GENERAL OF TEXAS

ATTORNEY GENERAL . Chester E. G1Xiwom -
CRO zmw ' Aaptefarit



