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Rou. Jlm W. Weatherby Opinion No. V-1021.
District Attorney

38th Judiclal District Re: Legality of employing
Kerrville, Texas a gixteen year old

minor to sell beer and
wine in a licensed r0-
Dear Mr. Weatherby: tail establishment.

Your request for an oplnion reads as follows:

"It is desired that you glve the under-
signed your opinion ss to whether or not s
minor who iz over sixteen years of age and
under seventeen years of age may be euployed
in 8 place where beer and wine is sold, and
vho will sell beer and wine sfter such mlnor
has been granted the right to work by the
County Judge and in compliance with Article
5181, Revised Civil Statutes of Texas.

"It is my opilnion that such infant
would not be allowed to work in such place,
although under Article 5181 the exceptions
do not include the type of work which the
minor is to pursue, and this oplnion 1is
based on the wording of Article 666-17,
Section 5, Penal Code, which provides that
an employee must be twenty-one years of
age prior to selling, handling or dispens-
ing liquor.”

Article 5181, Vv.C.8., provides in part:

_ "Permit for Child to Work. TUpon applli-
catlion belng made to the County Judge of any
county in which any child over the age of
twelve (12) years shall reside, the earnings
of which chlld sre necessary for the support
of itself, its mother when widowed, or In
needy circumstances, or Iinvalld father, or
of other children younger than the child for
whom the perwit 1s sought, the sald County
Judge may upon the sworn statement of such



Hon.

666,

Jim W. Weatherby, page 2 (Vv-1021)

child or its parents or guardlan, that the
child for whom the permit 1s sought 1s over
twelve (12) years of age, that the said
child has completed the fifth grade in a
public school or its equivalent, and that it
shall not be employed in or around any mill,
factory, workshop or other place where dan~
gerous machinery is used, nor 1ln any mine,
quarry or other place where explosives are
used, or where the moral or physical condi-
tion of the child is liable to be injured,
and that the earnings of such child are nec-
essary for the support of such invaelid parent,
widowed mother or mother in needy circum-
stances, or of younger children, and that
such support cannot be obtained in any other
manner, and that suitable employment has been
obtained for such child, which sworn state-
ment shall be accompanied by the certificate
of a licensed physician showing that such
child 1is physically able to perform the work
or labor for which the permit is sought, 1s-.
sue a permlt for such chlld to enter such
employment . . ." (Emphasis oura).

Subsections 5 and 21 of Section 17, Article
V.P.C., provide:

"(5) It shall be unlawful for any per-
son to employ anyone under twenty-one (21)
years of age to sell, handle, transport, or
dispense or to assiat in selling, handling,
transporting or dispensing any liquor."

"(21) It shsll be unlawful for sny per-
son under the age of twenty-one (21) years
to import or possess for the purpose of 1lm-
porting any alcoholic beverage intc the State
of Texas. any alcohollc beverasge lmported
into or possessed for the purpose of importa-
tion into the State of Texas by any person
under the age of twenty-one (21) years or
possessed in viclation of Section 17(20) is
declared to be an illicit beverage and mey
be seized without warrant unless otherwlse
provided in this Act.”

The following provisions are found in Section

19 of Article 667, V.P.C.:
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"Mhe Board or Administrator may cancel
or suspend for a perliod of time not exceed-
ing sixty (60) days, after notice and hear-
ing, any license or any renewal of such
license, upon finding that the licensee has:

"a, If a Retall Desler's Off-Premise
License or Retall Dealer's On-Premlse LI1-
cense: . .+ .

"8, Rmployed any person under the age
of elghteen (18§ years to sell, handle, or
dispense or to assist in selling, handling,
or dispensing beer in any establishment where
beer is sold at retail to be consumed on the
premises where sold; or . . .

R "B. If & General Distributor's Lilcense,
-~ Local Distributor's License, or Branch Dis-
tributor's License: . . .

"12. Buployed any person under the age
of eighteen %18 years to sell, deliver or
distribute, or to essist in selling, deliver-
ing or distributing any beer; or . . ."

Among the definitions made in the Texas Liguor
Control Act sre:

"art. 666-3a.

"(1) ‘'Alcocholic Beverage' shall mesan
alcohol and any beverage contalning more
than one-half of one per cent (1/2 of 1%) of
alcohol by volume which is capsble of use
for beverage purposes, elther alone or when
diluted. '

"(5) 'Ligquor' shall mean any alcoholic
beverage containing aloohol in excess of four
(3) per centum by weight, unless otherwise
indicated.: Proof that an alcoholic beverage
is alcohol, spirits of wine, whisky, liguor,
wine, brandy, gin, rum, ale, malt liquor,
tequila, mescel, habanerc, or barreteago,
shall be prima facie evidence that the same
is liquor as herein defined.
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"art. 667-1.

"(b) The term 'beer' means & malt bev--
erage containing one-half of 1% or wmore of
slcohol by volume and not wore than 4% of .
alcohol by welght, and shall not be inelu-
sive of any beverage designated by lsebel or
otherwise by any other name than beer.”

Under the provisions of the Lilquor Control Act,
the Liquor Control Board or Adminlstrator 1s suthorized
to cencel, or suspend for a perlod of time not exceeding
sixty days, after notice and hearing, the license of any
person authorized to sell beer upon finding that the 1li-
censee has employed any person under the age of eighteen
years to sell, handle or dilspense or to assist in sell-
ing, handling or dlspensing beer in any establishment
vhere beer 13 sold at retall to be consumed on the pre-
mises where sold. It is our oplinion that the granting
of a work permlit to & minor by a County Judge under the
provisions of Article 5181 will not prevent the exercise
of the authority grented to the Board or Administrator
in Article 667-19 of the Penal Code. The former is s
general statute; the latter is apecific and will con-
trol. With reference to beer, the controlling age 1is
eighteen years. Wine 1s included in the definition of
l1igquor under the terms of the Liquor Act. We think that
the provisions 1in Article 666-17 apply to the selling
and handling of wine. The controlling age with refer-
ence to wine 1s 21 years. _

In Opinion No. 0-4536, written in a former ad-
minlstration of this office, the question of the right
of an employer to hire a married female under elghteen
years of age to hendle beer was considered. This con-
gideration was made in view of Article 4625, v.c.S.,
which provides: _

"Every female under the age of twenty-
one years who shall marry ln accordance with
the laws of thls State, shall, from and af-
ter the time of such marriage, be deemed to
be of full age and shall have all the rights .
and privileges to which she would have been
entltled had she been at the tlme of her
marriage. of full age."

The following was stated in that opintion:



Hon. Jim W. Weatherby, page 5 (V-1021)

"It is aspparent, we think, that the Leg-
1aslature intended that no person under the
age of 18 years could be employed to sell,
handle or dispense or to assist in selling,
handling, or dispensing beer in any estab-
lishment where beer 1s sold at retall to be
consumed on the premlises where socld, regard-
less of the martital status of such person.

We think that by analogy the principles con-
trolling the decisions abow mentioned should
have @pplicetion here. Therefore, we respect-
fully answer the above stated question in the
negative.”

We adhere to the principle enuncisted in the
above opinion. (oples of opinions Nos. 0-4536 and O-
5088 are enclosed.

SUMMARY

A person may not be legally employed to
sell, handle, or dispense beer, or to asslst
in selling, handling, or dispensing such bever-
gge, if under 18 years of sge. Nor may & per-
aon be legally employed to sell, handle, or
dispense wine, or to assist in selling, han-
dling, or dispensing wine, 1f under 21 years
of age. A permit 1ssued by & County Judge to
a minor under the provisions of Article 5181,
V.C.8., will not legalize such employment.

Yours very truly,

PRICE DANIEL
APPROVED: Attorney General
Ned McDanlel
State Affalrs Division
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