THE A TTORNEY (ENKRAL
OF TEXAS

PRICE 1IDANTEL AvsTIiN, TEXAS

ATTORNKY 4(G¥NXRAH. -

April 8, 1950

Hon. R. L. Whitehead
Criminal District Attorney
Longview, Texas Opinion Ko. V-1041.

Re: The applicabllity to
Gregg County of Arti-
018 21160, v::c.so, re-
lative to selection of
juries, under the sub-
Dear Mr. Whitehead: mitted facts.

Your request for an opinion is as follows: .

"At present we are selecting our juries
under Art.2094%, Vv.C.8. We would like to se-
lect our juries under Art. 2116c, V.C.3. Sec.
1 of Art.2116c, V.C.3. says that this Article
applies only to such countles wherein two or
more District Courts are maintained.

"The County of Gregg 1s composed of the
124¢th Judicial District Court, and is over-
lapped by the 7lst Judicial District Court,
both having Jjurisdlictlion over c¢ivil and crim-
Inal matters. This would seem, in this writ-
er's opinion, to qualify this county.

"under Sec.l10 of Art. 2116¢, V.C.8., 1t
states that this act shall be cumulative of
and in addition to the methods now suthoriz-
ed by the General Laws for the selectlion of
& jury panel in the countles named aud that
this Article is optional with and in the dis-
cretion of a majority of the Distrlct and
County Judges.

"It 1s this writer's opinion that a vote
of the Judges favoring the method instigated
in Art. 2116¢, V.C.3., would meke that method
applicable to Gregg County.

"after making diligent search I can find
no cases relstive to Art. 2116¢c, V.C.S. and
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we respectfully request that your office
render an opinion as to vhether this coun-
ty mig%t select its jurymen under Art.21l6c,
vV.C.8.

Gregg County has a population of 58,027 inhab-
itants according to the last preceding Pederal Census.

Article 2094, V.C.8., was first enacted by the
Legislature in 1907 and smended by the Acts of 1911. It
wvas further amended by H. B. 163, Acts 4lst Leg., R. S.
1929, ch.43, p.89, to read as follows:

"Asrticle 2094. Between the first and
fifteenth days of August of each year, in
each county having a population of at least
fifty-eight thousand or having therein a
clty contalning a populstion of at least
twenty thousand, as shown by the preceding
Federal Census, the Tax Collector or one of
his deputies, together with the Tax Asses-
sor or one of his deputles, together with
the Sheriff or one of his deputies, and the
County Clerk or one of his deputies, and
the District Clerk or one of his deputies,
shall meet at the court house of thelr coun-
ty and select from the list of qualified
Jurors of such county as shown by the tax
lists 1in the Tax Lssessor's office for the
current year, the jurors for service in the
District and County Courts of such county
for the ensning year in the manner herein-
after provided."

Article 2116¢, V.C.3., passed in 1935 (H.B.I11,
Acts 4h4th Leg., 2nd C.S. 1935, ch.i54, p.1743) 18 also
applicable to countlies in the 3tate wherein two or more
District Courts have been crested and maintained or in
which two or more District Courts may hereafter be cre-
ated and maintalined. The pertinent portion of the Act
reads as follows:

"In each county under this law, the
Judges of the District asnd County Court
shall meet together every two (2) months,
or at such times as they may agree upon,
and determine approximately the number of
Jurors that are reasonable and necessary
for Jury service in all of the District snd
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County Courts of such county, for each week
during a period of two (2) months, beginning
. ten (10) days after the date of such meeting,
or for as many weeks in advance as they deem
proper. After agreeing upon the number of
weeks and upon the number of Jurors necessary
for each of sald weeks the presiding Judge
shall appoint a Jury Commission in accordance
with and under the provisions of the already
existing General Laws governing the appoint-
ment of a Jury Commission, and with the same .
qualifications as are therein stated, who
shall proceed to select the number of Jurors
for each of the weeks designated by the pre-
siding Judge, said Jurors to be selected by
sald Jury Commission in the mode and manner,
and with the same qualifications, as is now
fixed by existing 3tatute. The said Jury,
so liimited in number for each of sald weeks,
after having been regularly selected by sald
Jury Commission, shall be served by the Sher-
1ff, or any other officer authorized under
the law to serve Jurors, to appesr and re-
port for Jury service before the sald pre-
siding Judge, so designated, for the week for
which 1t has been selected. Sald Jury shall
be known as the general panel of Jurors for
service in all of the Distric¢t and County
Courts of such Comty, for the respective
weeks for which they are designated to serve.
Said Jurors, after being summoned shall re-
port for Jury servlice before the preslding
Judge* shall organize sald panel, hear the
excuses of sald Jurors and swesr them in for
gservice for the week they have been selected,
to try all cases that may be submitted to
them in any of said Courts.”

Article 2116c, V.C.8., further provides that
sugch act is cumulative of and in addition to the methods
nowv authorized by general laws for the selectlion of a
jury panel in the counties herein named a&nd the adoption
of the method provided is optional with and in the dis-
eretion of a majority of the District and County Judges

# ™Who'" probably omitted.
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of any county c¢oming under the provisions of the act.

Article 2094, V.C.8., was later smended by 3.B.
36, aActs 51st Leg., R.8. 1949, ch.467, p.868, and reads
in part as follows:

"Between the first and fifteenth days of
August of esach yesr, iln each county having
s population of at least forty-six thousand
(36,000), or having therein & city containing
a8 population of at least twenty thousand (20,-
000), as shown by the last preceding Federal
Census, and in each county having two or more
District Courts holding sessions therein, re-
gardless of population, the Tax Collector or
one of his deputies, together with the Sher-
1iff or one of his deputies, and the County
Clerk or cne of his deputies, and the Dis~-
trict Clerk or one of his deputles, shsall
meet at the court house of thelr county and
select from the list of qualified jurors of
such county as shown by the tax lists 1in the
Tax Assessor's office for the current yesr,
the jurors for service in the District and
County Courts of such county for the ensuing
year, in the manner hereinafter provided."

The 1949 smendment to Article 2094, contained
the following emergency clause:

"The fact that there are now some coun-
tles in Texas which do not have the popula-
tions provided in Article 209%, to require
selections of jurors from a jury wheel, but
have two or more District Courts, holding
gessions therein, where, at present, each
District Judge has to appoint separate Jjury
commissioners to select jurors for his par-
ticulsr court, snd such proceeding results
in confusion and an unfeir distribution of
jury mervice, and often in duplications Iin
the separate jury lists for such courts,
create an emergensy . . .

In Popham v. Patterson, 121 Tex. 615, 51 $.W.
23 680 (1932), Eﬁe Court sald:

"In construlng statutes it 1s the duty
of the court to ascertain the legislative
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intent and, when such intent is once arriv-

ed at, 1t should be given effect; in fact,
such intent 1s the law. In determining the
legislative intent, the court should not look
alone to any one phrase, clause, or sentence
of the act, but to the entire act; and this
includes the caption, the body of the act,

and the emergency clause. In this connection
we hold that, even wvhen the emergency clause
cannot be given effect as such, still its pro-
visions may be looked to 1if they ald the court
in ascertaining the legislative intent. . . .

"as to the question whether the act of
1931 repeals the act of 1930, we are of the
opinion that it does. In this oconnection 1t
will be noted that the act of 1931 1s a lat-
or act, and, in so far as prescribing the
torms of office 1s concerned, it ahsolutely
conflicts with the 1930 act. The former act
fixes the term of office at four years, while
the latter act fixes such term at two years.
The act of 1931 does not mention that of 1930,
but in so far as the term of office 1ls concern-
ed, the two sots are absolutely antagonistic
to each other. It follows that the latter act
repeals the former by implication.”

Also see: Parshall v. State, 62 Tex. Crim. 177, 138 S.W.
759 (19111?"§obortson V. gtate,, 70 Tex. Crim. 307, 159

S.W. 713 (1913); Wownsend v. Terrell, 118 Tex. 3463, 16
8.W.2d 1063 (1929); State v. Southwestern Gas and Elec-

tric Compa 145 Tex. 2%, 193 S.W.2d 675 (1046); A.C.
Opinion ﬁo. V-990, January 26, 1950.

Inasmuch as Article 2094, as amended in 1939,
18 mandatory and 1s a later expression of the Leglsla-
ture than Article 2116c, and in view of the inconsisten-
cy between Artlcles 2094 and 2116¢c, "it follows that the
latter 4Act repeals the former by implication.” This 1s
supported by the emergency clause in the 1949 amendment
to Article 2094, evidencing an intention of the Legisla-
ture for the method provided to be exclusive in select-
ing Jjuries in the counties coming within the provisions
of the Act.

Subsequent to the repeal of Article 21l6c by
the amendment to Article 2094 in 1949, Article 2094 was
smended by H. B. 36, Acts 5lst Leg., lat C. 8., 1950,
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effective March 3, 1950. This amendment, which reenact-
ed Article 2094 and added a provision excluding counties
with a population of less than 20,000:inhabltants and
with two District Courts from the provisions of the Act,
has no effect on the conclusions reached herein.

Therefore, it is our opinion that the provi-
sions of Article 2094 will prevail and will govern the
method of jury selection in Gregg County.

STMMARY

aArticle 2094, v.C.S8.; and Article 2ll6ec,
Vv.C.3., vhich provide a method of Jury selec-
tion in Gregg County are in conflict and an-
tagonistic to each other. Article 2094, belng
a later expression of the Legislature, will
prevall over Article 2116c, and the method of
selection for Jjuries in said county is by the
system commonly referred to as the "Jury Wheel
Law." Popham v. Patterson, 121 Tex. 615, 51
8.W.2d4 638 (1032); Parshsall v. State, 62 Tex. -
Crim. 177, 138 8.W. 759 (1911); Robertson v.
State, 70 Pex. Crim. 307, 159 S.W.

Fownsend v. Terrell, 118 Tex. 463, 16 8.%.24"
1063 (1929); State v. Southwestern Gas and

Electric Company, 145 Tex. 2%, 193 3.W.2d 675
(1986); a.G. Opinion No. V-990, January 26,

1950. _
Yours very truly,
' PRICE DANIEL :
APPROVED: Attorney General
gétﬁl‘éynzvfjf:irirﬁj_viaion Wo—bg’«]«
Charles D. Mathews rne11 Waldrep

Bxecutive aAssistant Assigtant.
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