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February 9, 1951.

Hon. C. E. Belk, Administrator |
Texas State Board of Plumbing Examiners
Austin, Texas Opinion No. V-1150.

Re: Collatersl -security of

bank deposits of State

' Board of Plumbing Ex-
Dear Sir: : aminers.

You have requested an opinion on several
questions pertaining to collateral secuprity for bank
deposits of the State Board of Plumbing Examiners.
The first question is:

Is the:Texas State Board of Plumbing Ex--
aminers required by law to require that deposits of
1ts funds be secured by collateral pledged by banks
vhere such funds are depoaited?

Article 2529, V.C.S., requires the State
Treasurer to secure collateral for all state funds
depoditeéd by him in banks which have qualified as-
depositories of such funds. Article 2547, V.C.S.,

requires banks that are depositories of county funds

to either post a bond or pledge collateral securi

t0 secure the deposits of such county. Artiéle 25060,
V.C.S., is a similar statute with reference to secur
ing deposits of incorporated cities. Article 2832,
V.C.8., requires funds of certain independent achool

districts to be secured by collateral. Article 7880-
113, V.C.S., makes provisions for the securing of funds

of water control and improvement districts,

These astatutes are referred to 1ln order to
show that in various lnstances the Leglslature has
specifically required the state agency or political
subdivision involved to secure either an indemnity
bond or the pledging of collateral assets by the de-
posltory bank before 1ts funds could be deposited in
such bank.

~ Article 6243-101, v.c.s., creates the Texa
State Board of Plumbing Examiners, conslsting of six
members appointed by the Governor, provides for the
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collection of fees by the Board, and makes other
general provisions for the enrorcement of various
plumbing regulations. All expenses of the Board

in enforcing such Act are to be pald out of fees
collected by the Board, but Section 7 of the Act
provides that no fees Bo collected shall ever be
deposited in the General Fund of the State. RNo- - e
where in Article 6243-101, V.C.S., is there any re-
gquirement that the Board obtain collateral security
for 1ita deposits. In fact, the Legislature contem-
plated that the Board should never accumulate a
large balamce of funds, since Section 7 further pro-
vides that if the funds remaining 1n the hands of
the Board at the end of each year are in excess of"
the expenses of the Board, then the Board shgll re-
duce the amount of license fees. In view of this
latter provision and the absolute omission of any

' requirement throughout Article 6243-101, V.C.S.,

that collateral security be furnished by pl-
tories of the Board's funds, and in view of the -
several statutes above clted speciricelly requir-
ing collateral in many instances, we are of the -
opinion that the Legislature did not intend to re-
quire that deposits of the State Boazd ‘of Plunbing
Examiners be secured by collateral.

"This brings us to your other questiona,
which in substance are as rollown: .

May the State Board of Plumbing E:alin- '
ers, as a matter of discretion, enter inte an agree-
ment with the depository bank, whether it be a state
or national bank, for the bank to gecure deposita of
the Board's runds? ‘

Io the first place, the members of the
State Board of Plumbing Examiners are public offi-
cers of this State and the Board is an agency of
this State. Cf. Texas Pha ceutical Ass'n v.
D_%glﬁ 90 S.W.24 Sﬁ (Tex. %I App. 19'55’ In
W members of the State Board of Pharuacy vere
held to be pudblic officers of this State.

In the mecond place, the moneys collected
by the Board are public moneye or funds of the State,
even though not required to be deposited in the Gen-
eral Fund of the State. Cf. Game and Fish c 13-'
sion v. Talbott, 64 S.W.24 88

v. Yorbes, 227 Pac. 768 (Cal s . 192&), Starr . _—
geople, 157 P.2d 135 {(Colo. Sup. 1945).
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The case of Lower Colorado River Authori
v. Chemical Bank & Trust Co., 185 S.W.2d 401 (Tex.
CIv. App. 1085), affirmed 144 Tex. 326, 190 S.W.2d
48, considered the gquestion of whether or not & bank
could legally secure the funds belonging to the Lower
Colorado River Authority by pledging part of its as-
gets a8 collateral. Having determined that the Auth-
ority was an agency of the State and that its funds
were public funds, the Court relied upon the provi-
sions of Article 342-603, V.C.S., as authority for:

a state bank *o pledge part of 1ts assets as secur-
ity for deposits of public funda. The pertinent

part of this article 1is:

“No state bank shall pledge, or
create any lien upon, any asset or in
any way secure the repayment of any de-
posit except when specifically author-
ized to do so by law, except that it~
may pledge 1ts assets to secure & de-
poeit of or by the United States Gov-
ernment, the State of Texas, or any
agency or instrumentality of elther.

- In upholding the authority of a national
bank in this respect, the Court sald:

“The National Banking Act, 12
U.S5.C.A. g 90, authorizes national
banke to gecure deposits 'of a State
or any political subdivision thereof,!
wvhere the law of the State in which
such bank 18 located authoriges the
pledge of securities by other banking
institutions. The Texae lav suthor~
izes such pledge of assets tp secure
deposits of or by the United States
Government, the State of Texas, or any
agency or instrumentality of elther.
Acts 1943, 4Bth Leg., p. 152, c¢h. 97,
Sub. VI, Art. 3, Vernon's Ann. Clv.
St., art. 342-603." (185 S.W.2d at

4683

The Court then concluded:
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. "Being public funds the pledge of
‘such securities by the cotrustee to se-
cure the deposit thereof was clearly
authorized by both State and Federsal
lavs.” (185 S.Ww.2d at 468)

For other cases on the authority of a na-
tional bank to pledge its assets as security for
publie¢ funds where the state law permits state banks
to do so, see City of Marion v. Sneeden, 291 U.S.

262 (1934); Lo 2 v. Yown of Pelham, 126 F.2d
714 (cC.C. A. s e osit Co. of
Maryland .. Kolcrda, & r% %.c. . 3).

It 1s our opinlon, therefore, that the
Board may, in its dlscretion, enter into an agree-
ment with & state or national bank for the bank to
secure deposits of the Board's funds.

SUMMARY

The Texas State Board of Plumbing
Examiners is not required by law to se-
cure collateral for its fundas from a
depository bank. However, the Board
may, in its discretion, enter into an
agreement with a state or national bank
for the bank to secure deposits of the
Board's funds.

APPROVED: o Yours very truly,

Ned McDaniel PRICE DANIEL

State Affairs Division Attorney General
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