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Your request for an opinion relates to the au-
thority of the Crippled Children's Division of the State
Department of Health to finance dlagnostic procedures to
determine 1f a child comes within the provisions and in-
tent of House Bill 754, Acts 49th Leg., 1945, ch.216, p.
298 (Art. 4419¢, V.C. S.), without first having procured
a certificate of the county Judge to the effect that the
child's parents are flinancially unable to provide the
care and treatment embraced in the act.

The Federal Government has provided a grant to
States for the purpose of enabling each State to extend
and improve services for locating crippled children and
for providing medical, surgical, corrective, and other
services and care, and facllities for.diagnoSis, hospi~
talization, and aftercare for children who are crippled
or vho are suffering from conditi ns which lead to crip-
pling. (42 U.S.C.A. B8 T11-7 ?

Pursuant to the crippled children's program
above referred to, the Federal Security Agency has pro~
mulgated certain rules and regulations, the pertinent
regulation {or the purpose of this discussion being Sec~
tion 200.9,* which 1s as follow3° _ ,

1. 42 Code Fed. Regs. Sec. 200.9 (1949 Cum.Pocket Supp.)
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"State Plans for Crippled Children's
Services shall provide that the diagnostic
services under the plan will be made avail-
able within the area served by sach diag-
nostic center to any child (a) without charge,
(b) without restriction or requirement as to
the economic status of such child's family or
relatives or their legel residence, and (c)
without any requirement for the referral of
such c¢hild by any individual or agemcy.”

In the furtherance of this program, an act wvas
vassed by the Texas Iegislature creating a physical re-
storation service for crippled children in the State De-
partment of Health. Art. 4419c, supra. This act makes
provisions for locating, examining, and physically re-
storing orippled children of the State. Section 3 of
Article 4419c empowers the Crippled Children's Division
to "take census, make surveys and establish permanent
records of crippled children . . . and to take such other
steps a5 may be necessary in order to accomplish the pur-
poses of this Act." As to care and treatment of crippled
children, Section 4 of the act places a limitation thereon
by requiring the county judge of the county in which the
child resides to certify to the State Department of Health,
upon sworn petition of the parents, that the parents are
financially unable to provide such care and ftreatment. It
is further provided that the county Jjudge must also gerti-
fy that one or more physiclans regularly practicing under
the laws of the State of Texas have examined the child and
have recommended such child as coming within the provisions
and intent of this act. Section 8 of the act empowers and
directs the State Department of Health to take all actlon
‘necessary to accomplish the purposes provided or implied
by the act and to coopsrate with public agencles, Federal,
State, county, and local, and with private agencles and in-
dividuals interested in the welfare of crippled children.

In addition to authorization contained in Arti-
cle 4419¢, supra, State participation in this program is
authorlized by Section 2, Subdivision 10, of the General
Appropriation Act (H.B. 322, Acts 5lst Leg., R.S. 1949,
ch.615, at p. 1345), which states that the proper officer
opr officers of any State departments, bureaus, divisiocns,
or State agencles are authorized to make application for,
accopt any gifts, grants, allotments, or funds from the
United States Government or educational or health projects
and programs to be used on State cooperative and other
projects and progrems in Texas. The statute further pro-~
vides that 21l of such funds shall be deposited in the
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State Treasury and are. appropriated to the specific pur-
pose or purposes authorized by the grantor, and shall

be withdrawvn from the State Treasury subject to limita-
tions placed on this Act except if contrgry to the pur-
poses8 for which the funds were received.™ .

As noted above, in order for a c¢hild to be ac-
cepted for treatment, the county judge must certify that
the child's parents are financially unable to provide the
necessary care and treatment, and must further certify
that one or more physicians have examined the child and
have recommended him as coming within the provisions and
intent of the act. Art. 4419c, Sec. 4. You state that
in numerocus cases a physician cannot make a definite
dlagnosis for determining whether the child comes with-
in the provisions and intent of the act, nor can he de-
termine the extent of crippling, without various types
of laboratory tests and X-rays. Your inguliry is :whether
the State Department of Health may pay for these prelim-
inary diagnostic examinations without securing the certi-

ficate of the county judge.

It 1s our opinion that a necessary dlagnosis
by laboratory tests or otherwlse may be paid for by the
State Department of Health without the necessity of ob-
taining a certificate of the parents'! financial insbil-
1ty from the county Jjudge. The limitation contained in
Section 4 of Article 4419c¢c is a requirement that a certi-
ficate of financlal inability be obtained only as a pre-
requisite to accepting the chlild for care and treatment
and does not relate to the preliminary diagnosis. This
conclusion is borne out by the provisions of Sections 3
and 8 of Article 4419c, as well as by the specific re-
quirements of the Federal regulation quoted above. More-
over, the county judge could not certify that a parent
was financially unable to provide care and treatment in
the absence of an adequate diagnosis as to the nature of
the crippling condition.

SUMMARY

The Crippled Children's Division of the
Texas State Department of Health is author-
1zed by House Bill 754, Acts 49th Leg., 1945,
ch,216, p.298 (Art. %419c¢, V.C.S.), to finance
diagnostic procedurses ordered by practicing
physicians to determine 1f a child comes under
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the provisions of the act without securing
a certificate of the county judge that the
child's parents are financially unable to
provide the needed care and treatment. This
limitation contained in House Bill 754 1is
only applicable to care and treatment of
crippled children and is not a limitation
relating to dlagnostlic procedure.

APPROVED: Yours very truly,
J. C. Davis, Jr, PRICE DARIEL
County Affairs Division Attorney General

Jesss P. Iuton, Jr.
Reviewing Assistant
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Charles D, Mathews Burnell Waldrep
First Assistant Assistant
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