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County Attorney ' ‘ _

" Montagus County Res Validity of & commis-

Montague, Texas _ - siopers' court order

creating nev justice
precincts ;.rithout cor-
respondingly chang
) the boundaries of ﬁ’gc-
Dear Sir: ‘ ' tion precinects.

Your request for an opinion presents five sep-
erate questions relating to the validity of an order of
‘the Commissioners' Court of Montagus County creating new

Justice precinets. You state that:

"on Jenuery 10, 1949, the Commission-
ers Court of Montague County, Texas, en-
tered an order creating 4 nev Justice
Precincts in Montague .County, Texas, in
lieu of the 8 precincts which vere in ex-
istence at that time.

_ "In creating the ¥ nev Justice Pre--
cinets, the Commissioners Court crossed
‘certain Election Precinct lines, thereby
placing said election precinets or parts
thereof in two different Justice Precincts.

"In the electtons of 1950, Justices of
the Peace wore elected for thw A nev creztel
" Justice Precinets, wvho took office Jsnuary 1,
1951. And there vere constables alected for
Justice Frecincts No#. 1, 2, unk > aph “Cnere
' was no candidate for the office of comstable
in Precinct No. &.

- %Yn creat the 4 nev Justice Pre-
oincts, the Commissioners Court failed to
oreate nov election precinets to correspond
with the boundaries of said ¥ Justice Pre-

- einots and have the election precincts an-
tirely within the doundaries of said Justice.
mcmct.-o‘ ] - ' o

o



Zoa. Boyd Barjcnhruph, page 2 (V-1218)

Section 18 of Artiele V of the Omut&t&n et
Texas, wma in mts ' :

- h-.:gw oxt ‘:."5&*:2' tgg
s
tims to tims, fw‘a’
ple, into fmcmcta, not less than fouwr amd
- got mops eight. The present Goun
Courts shall mke the firet divisiem.
sequant divisions shall be made By the Gu-
missioner's Court, provided fer Dy this
Comstitution. Ix each such precinst there
shall be elacted at sach hiennial slaction,
Gm justice ef the peacs and one oonstabls,
ondih of vhan shall Rheld kis offiee for tvwe -
years and until his successor shall be electe
od amd guallified; provided that in any pre~
cimtmﬂuehthonmyhac& of 8000
. o more imhabitants shn glgct-
ed m Juaticen of f:he peace. o .

- In disomssing the power of the commissioners'
eourt derived from the above quoted sonstitutiomal pro-
~wislon, 1t ls stated in State ll»} 3.W. 271,
" 27% (Tex.Civ.App. 1897, error %3‘? w

| "men the comwissioners’ coubt was ar-
%g:uzea, in pursuancs of ths eonstitutioa and

laws passed thereundsr,'it poasessed all

povers conferred by both. When the court was
once established, no legislation was needed
to anable it %o exeroiu the powers given by
the above provision, to dlvids the county ime
to precincta. The direction 1s plain end -
simple, and without condition @@ restriction
except that as to the number of precincts. it
1s sald that no procedure 18 prescribe% by
which the powar 18 to b& exercised.
wes needed, the statute supplied 1%, when ;Lt
required that the proceedings of the cours
should be recorded in ite minute book. Rev.
St. 1895, art. 1554. This was 2ll that was -
necessary. The power to divide the county
into justices?’ precincts is elso given by the
statute, but not in terms so explicit as those
used 4in the constitution. Rev, $%t. 1805, art.

s There can be no doubt that both consti~
tution and statute confer the power, and the
only question is as to its extent. It 1s con-
'tended that a limitation upon the power 1is
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found in the constitutional provision fixing
the terms of office of precinct officers; and
that, since they are to hold for two years,
it follows that the precincts cannot be changed
. quring the terms, because the power to alter
them would prastically enable the court to do-
stroy the office. The language of the censti-
tution expresses no. such limitation. The 4i-
vision is to be made ‘from tims to time.' The
reason for the division is to;be the cemvenl-~
ence of the people; and the judge, both as to
time and convenience, is the ¢ « The limie
tation contended for by appellant would require
tae insertion in the constitution of a proviso
vhich the court camnot read into it. The only
limitation imposed serves to indicate the scope
of the pover. That limitation requires as many
as four, and does not allov more than sight,
precinocts., But for it the county might have
been cut up into as many precincts as the couwrt
sav proper to establish. By it the intention-
is made more manifest that, vithin the limits,
the court is to deterwmine the number. As to
the times of making the division, it is equal-
1y plain. The ifrom time to tims,
for the convenience the people,? clearly
means that the convendience of the peopls, as
 judged by the couwrt; shall control in deter-
mining the time when a éivision 1is proper.
The se ‘frem time to time' repels the
idea that it was the purpose to fix amy par-
ticular time. . _

. "Ir 1t should be 4 that the provi-
sions contemplate a complete; and not a per-
tial, division, the answer is that, in effect
they are the same. When tvo precinets are
mads out of ome, or the bowmdsries between
tvo are changed and defined; leavimg 2ll of
the others unchanged, the effect is the same
as if an order were entered setting out anev
the boundaries of the unchanged precincts, as
well as those thanged., As no form of procee
dure is prescribed, there could de no substane
tial objection to such agtiom. The power to
establish the precinots does not nmecessarily
comflict with the provisions fiximg the temms
of office. They must stand together. The of-
fioe is taken subjest to the power to cgame
the boundaries of the precincts. o . -

I 3
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_ o The cowrt, in Haating ovpsend, 136 S.¥.
1383, 1145 (Tex.Civ.App. IOLL], Beldi |

¥It appears to be the undoubted right

-of & commtizgioners’ ceurt to change the
‘boundaries of justice’s precinets at will,
and it has beem held that such courts mmy
abolish 2 precinct and oreate &4 WV prex
cinot cemposed of the one abolished and &
mt of another, and that it was immaterial

t the cowrt d4id not at the tiwme redis-
trict the vhole county. State v. Rigsdy,
17 Tex.Civ.App. 171, 43 S.W. 271.Y

e S on, 8 Yl Geiems
112 Tex. 193, 247 S.W. 263 (1922T, re¥

)
cases and made the following observatiom, at page 267:

“It is thus seen that there 1s no limi-
tation on the time vhen the commissioners®
cowrt may divide a county into justioce pre-
cincts, and that, aside from the maximws and
minissm prescribed in the Constitutiom, thexre
is no limitation as to mumber. The Constitu-
tiem doues not state how the power of division
by the comuissioners’ court shall be exercised,
. nee does the statute. From the quotation from
the opinion by Judge Williams, supre, it is
clexr that no legisiative action was neces-
sary. It is certain that, in the sbsence of
reasco@ble legislative action, the commissione
ors? couwrt may perform the duty eined upon
them in their om way, so loxg as that per-
fogmence does not amount to a gross abuse ef

. power, is not frauvdulently exercised, o is
mot s0 grossly arbitrary as that, under prin-
eiples unnecessary to disouss, it might be
: and amount to no sestion. Bourgeois v.
Mlls, 60 Tex. 76. Bimce it is clesar that
the determination of the facts necessary for
action by the commisaioners® court is not
made dependent on atate legislative action,
it is inconceivable that it should be made
dependent upon federal action, in the form
of the Tnited 3tates cenzus, unless the Con-
::itutim-oxpmuly 80 stated, which is not

case .

“There is no part of the duty enjoined
by section 18, art. 5, oa the camissioners’
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court which may be performed without consgider-
ing the population, occupations, and inguse
tries, not only of the counly, bul of each
contemplated subdivision of the county; and
to say that the commissionsers® court must
follow the census reports, which ars, issuscd
only every 10 years, is to destroy the very
purpose of the pover comferred on the CoE-
migsioners! court to divids the county from
time to tims into a sufficient nunmber of
Justice precincts for the conveniencs of ths

paople.

-~ - "It {8 plain from escticn 18, art. S, of
the Constitution that its prime purpos; in a6t
fixing definitely the number of justice pre~
cincts in any county, amd the number of jus-
.£ices in any particular precinct was, as it
states, ‘the conveniencs of the Qeople't that
is, to give to the comuissioners® cowrt some
discretion so that thl nmumber of precincts
may be made to meet the oha.nging needs of the

people .

“he object of the Oomti.tntiom in pro-
viding for two Justices of the peace in pre-
cincts containing 8,000 or more inhabitants
1s the same as that mahrod in the previous

paragraph of the same section--that is, for
the convenience of the peopls. ¥No method of
determining the population ie given in this
section or elsevhers in the Constitution.
The determination of the population by some
guthority 1s necessary to set in motion the
process by which two: justices are to -be elect-
ed, or ® vacandy in the office filled by ap-
pointment. The Constitution cantains no express
directlion, either to the electorate or to the
zpointive power, as to hov or when this ques-
opulation is to be determined, nor 1is
any provision made in the statutes therefor.
Vernonts Complete Texas Statutes, arts. 2241,
- 2286. But legislation ves not necessary to
ensble the comissioners' gourt to exeroise
any of ths powers given in this provision of
the Oomstitution.” .

In Attorney Generel's Opinion 7-1032 (1950), 1t

' u statedt
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"In view of the foregolng you are advised
that the Commissioners’ Court of Sabins County
had the suthority to redistrict the justice .
geoincta in the oounty so as to provids that

e acounty would comsist of four justice pre~
cincts rather than eight pregardless of the
territory the justice prec :

See also Brovn v, Heeg .,-"_96 SQand 839 (!ex.ci'v,App. 1936

arror d,ism. »

| - In view of the rorogoing, it 1s our opinion

that the order of the commissfoners’ court creating new
Justzloe precinots is a valid sxercise of its power ex-
gre grented by the provisions of Section 18 of Ar-
- cle Oomtitution of Texas.

. The conclusion we have reached above makes
unnegcessary an.ansver to your remalning queations.
V. Campbell, 48 S.W.2d4 515 {Tex.0iv.App. 1932}, and
son v, Weiler, 214 8.W.2d 473 (Tex.Civ.App. 19‘8 az-e,
In"our opinion, not applicable to the questions presented.
These cases 1nvolved the validit or ordars of the com~
missicners® court creat nev Pprecincts under -
Article 2933, V.C.S. t vhile your rqquest invelves an order
of the commissioners’ court oreat only nev tice pre-~
cincts under Section 18 of Article V, Constitution 'rex-
as. ,In thiszs connection, any future oraar definin
slection precincts must conform to the newly crea d jus-_
tice precincts as provided in Article 2933. -

SUMMARY

. Section 18 of Article V of the Consti-
tution of Texas authorizes the commissionersf
court to abolish existing justics precincts
and create nev justice precincots at any time
for the convenience of the people, regardless’
of the territory to be included in the pre-
éincts. The oply limitation on this power is
that there must be at least four and noet more
than eight justice preocimots 2t all times.
%E%;rpg*v. Rigab ¥_, 43 8. W. 271 (Tex.Civ.App.

error re Havtis v, Townsend, 136
S.¥W. 1143 (Tex Civepp _ 3 amS
Castleman, 112 Tex, 193, 2#7 s.¥. 5 (1922);
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Brown v, Meeks, 96 8.W.24 839 (Tex.Civ.App.
Igsa, arror a!amo ‘tt" “n- opo v-1°32

(1950).
APPROVED: | L - Yours very truly,
County Affairs Division - : Attorney General

Jesse P. Iuton, Jr.

Reviewing fasiet&nt o {m / i
Charles D, Mathews B John Reevas
First Assistant o Agsistant

JRipe



