e
[

Pad )

B G

THE ATTORNEY GENERAL

OF TEXAS
AUBTIN 11, TEXAS

PRICE DANIEL

AT TORNYNRERY 4L4¥NNRR.AT

August 27, 1951

Hon. Robert S. Calvert
Comptroller of Publlc Accounts
Austin, Texas Opinion No. V-1255

Re: Legality of expend-
ing moneys ©o0 admin-
1ster the Act creating
the Board of Vocation-

Dear Sir: al Burse Examiners.
Your request for an opinion reads as follows:

"Sec. 13 of H. B, No. 47, “hapter 118,
of the Reguler Sesslon of the 52nd Legislsa-

1rima randa aa PallaAavoes
3 A WRAVAL AW

o s W e Wl ey LW S

"1Sec. 13. TUpon and after the effective
date of this Act, all moneys derived from
fees, assessments, or charges under this Act,
shall be paid by the Commisslon into the
State Treasury for safe-keeplng, and shall
by the State Treasurer be placed in a sep-
arate fund to be available for the use of
the Comnission in the administration of the
Act upon requisition of the Commission.

All such moneys so paid into the State
Treasury are hereby specifically appropri-
ated to the Commission for the purpose of
paying the salaries and expenses of all
persons employed or appointed as provided
herein for the administration of this Act,
and all other expenses necessary and proper
for the administration of this Act includ-
i1ng equipment and maintenance of any sup-
:plies for such offices or quarters as the
Commission may occupy, and necessary travel-
ing expenses for the Commission or persons
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duties hereunder at the request of the
Commigsion. At the end of the calendar year,
any unused portion of sald funds in said
special account shall be set over and pald
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into the General Revenue Fund. The Com-
ptroller shall, upon requisition of the
Commission, from time to time draw
warrants upon the State Treasurer for
the amount speclified in such requisition,
not exceeding however, the amount 1n
such fund at the time of making any requi-
sition; provided, however, that all moneys
expended in the administration of this
Act shall be specifled and determined b
1tem1zed apfropriation in the General
Departmental Appropriation Bill.' (Under-
scoring supplled.)

"This House Bill No. 47 was not
presented to this department and certified
as required under Sec. 49-a of Article
III of the Constitutionm.

%1 call your atteation specifically
to the underscored provision of Sec. 13,

% % ovided, however, that all mone
deg Tn the EEIEIsfsraEIon of this %ct

be speciflied and determined by ltem-
I&ed appropriation in the General part-
menEaI fpproprIaEI BIll.!

®This department 1s setting up its
appropriation ledgers and before setting up
this appropriation for the use of the Board
we desire your opinion as to whether the
fees, assessments, etc., under this Act are
appropriated and available to the Board
from and after the effective date of the
Act.

*This is a new law and this department
has made no departmental ruling that would
cover the above question. We are doubtful
that the monles are availlable to the Board
under the restricted language above quoted.
However, it is argued that the language
'specified and determined by itemlzed ap-

| priation 1n the General Departmental Bills

! applies to future General Departmental
Bills and not to the present ensuing Depart-
mental Bill, This Act 1s a ninety day bill



Hon. Robert S. Calvert, page 3 (V-1255)

and does not become effective until
September 7th, one week after the
effective date of the Departmental Bill
for next blennium.

"We respectfully desire your opinion
and answer to the above question.”

B House Bill 47, Acts 52nd Leg., 1951, ch.
118, p. 197, referred to in your request, creates
a Board of Vocational Nurse Examiners to administer
the provislons of the act. The purpose of House Bill:
47 is to regulate the practice of vocational nursing.
The Board i1s given the power to employ necessary
personnel to carry out the provisions therein.

Section 13 of House Bill 47, quoted in
your request, makes an appropriation of all moneys
derived from fees, assessments, or charges under
House Bill 47 for the purpose of “paying the salar-
jes and expenses of all persons employed or appoint-
ed as provided herein for the administration of this
Act, and all other expenses necessary and proper for
the administration of this Act, including equipment
and maintenance of any supplies for such offices or
quarters as the Commission may occupy, and necessary
traveling expenses for the Commission or persons
authorized to act for it when performinﬁ duties here-
under at the request of the Commission.

While Section 13 of House Bill 47 con-
tains the proviso, that "all moneys expended in the
administration of this Act shall be specified and
determined by itemized appropriation in the General
Departmental Appropriastion Bill,"™ the general appro-
priation bill does not itemize £he appropriations
to be expended by the Board of Vocational Nurse Ex-
aminers. Therefore, if effect 1s given to the above-
quoted proviso, it will be impossible for the pro-
visions of House Bill 47 to be administered by the
Board, since there would be no money available for
expenditure.

In Dolan v. Walker, 121 Tex. 361, %9 S.W.
2d 695, 697 (1932), it was stated:
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®. . . The rule is also well astab-
lished that the courts cannot adopt the
construction of a section of a statute,
no matter how plainly required by 1its lan—
guage standing alone, which would defeat
the intention of the Legislature as re-
flected 1n the whole statute; Moorman
v. Terrell, 109 Tex. 173, 202 S.W. 727."

It was also held in Wood V. State, 133 Tex.
110, 126 S.Ww.2d4 4, 7 (1939):

- "It 18 the settled law that statutes
should be construed so as to carry out the
legislative intent, and when such intent
is once ascertalined, 1t should be given '
effect, even though the literal meaning
the words used therein is not foliowed

‘Since 1t was clearly the intention of the
Legislature to regulate the practice of vocational
nursing, it is our opinion that the appropriation-
contalned in Section 13 will be avallable for ex-
penditure upon the effective dste of House Bill 47,
and for a period of two years thereafter, for the
purposes stated therein. An appropriation of money
from the Treasury may not be made for a' longer
period than two years. Tex. Const. Art. VIII, Sec.
6. In order for these fees to be available for ex-
penditure thereafter, it will be necessary for the
same to be reapproprliated by the Legislature.

In connection with your question regarding
the necessity of the Comptroller's certifying the
appropriation, i1t is our opinion that the appropriation
contalned in House Bill 47 is not the type of appropri-
tion for which a certificate 1s required under Section
49a of Article III, since the bill only appropriates
the fees to be collected. Att'y Gen. Op. 0-6626

(1945). ~—
SUMMARY

Fallure of the lLegislature to make an
itemized appropriation in the general
appropriation bill for expenditures of the
Board in accordance with the proviso in
Sectlion 13 of House Bill 47 does not affect
the availability of the appropriat;gn made
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by the general statute itself for the
first two years in which the Act is
operative. Otherwise, the intention
of the Legislature to regulate the
practice of vocational nursing would
be defeated.

The appropriation contalned in
Section 13 of H.B. 47, Acts 52nd Leg.,
1951, ch. 118, p. 197, will be avail-
able to the Board of Vocational Nurse
Examiners on September 7, 1951, (effec-
tive date of H.B. 47), for expenditure
for the purposés of administering the

Act.
APPROVED: Yours very truly,
J. C. Davis, Jr. - PRICE DANIEL
County Affairs Division Attorney General
Exocutive Assistant M oeve,
Price Danlel By John Reeves

Attorney General Assistant
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