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County Attorney

Crosby County Re: Authorlity of the com-
Crosbyton, Texas missioners' court to

call & speclal election

on levylng a special

tex for the upkeep of
Dear Sir: publlc cemeteries.

You have requested an oplnion on the suthority
of the commissioners' court to c¢all an election on levy-
ing a speclal tax for the maintenance and upkeep of pub-
lic cemeteries 1n view of House Bill 185, acts 52nd Leg-
islature, R.S. 1951, ch. 271, p. #37 (art. 2351f, V.C.S.),
which provides:

"Commissioners Courts of the countiles
of this State are hereby suthorlzed to spend
moneys In the general fund for the purpose
of maintenance and upkeep of public cemeter-
les in thelr respective counties.”

Your letter states that Crosby County 1s now
levying the county general tax at the maximum rste sl-
lowed by Sectlion 9, Artlcle VIII, Constitution of Texas.

The declsions of the Texas courts have repeat-
edly held that the commisslioners' court 1s a court of
limited jurlsdiction and has only such powers as are
conferred upon i1t, elther by express terms or by neces-
sary lwmplication, by the Constitution and statutes of
this State. Chlldress County v. State, 127 Tex. 343,

92 3.W.2d 1011 (1936); Von Rosenberg v. Lovett, 173 S.V.
508 (Tex. Clv. App. 1915, error ref.); Roper v Hall,

280 5.W. 289 (Tex. Civ. App. 1925); Art—‘g"m y V.C.9.;
11 Tex. Jur. 632, Countles, Sec. 95.

Although House Bill 185 authorizes the malin-
tenance and upkeep of public cemeterles, it contains no
provision authorizlng a levy of speclal tax therefor.
While the Leglslature might have made the authority of
the commlssioners!' court to spend moneys 1ln the general
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fund for this purpose conditional upon a favorable vote
of the taxpaying voters of the county, it could not have
authorized the levylng of a speclal tsx in addition to
the taxes permitted under Section 9 of Article VIII of
the Constitution. In this instance, the Leglslature has
not required a vote of the taxpayers as a prerequlsite
to the expendlture of moneys for the malntenance snd up-
keep of publlic cemeterles and has speciflcally provided
that these expenses are to be pald out of the general
fund of the county.

You sre therefore advised that the commlssion-
ers' court is not authorized to call an electlon for the
purpose of levying a special tax for the malntenance and
upkeep of public cemeterles.

SUMMARY.

The commissioners! court does not have
authority to call an election to levy a spe-
cial tax for maintensnce and upkeep of publlc
cemeteries. Only the general fund of the
county may be used for such purposes. H. B.
185, Acts 52nd Leg., R.S. 1951, ch. 271, p.
437 (art. 2351f, V.C.S.)
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