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District Attorney »

Civil Courts Building Re: GSeveral questions relat-
Houston 2, Texas : ing to the duties of the

district clerk and the
district attorney under

the Uniform Reciprocal

: ‘ . . Enforcement of Support
Dear Sir: . Act.

Your request for an opinion of this office re-
lates to the official dutles of the district clerk and -
district attorney under the Uniform Recigrocal Enforce-
ment of Support Act (Arts. 2328b-1 to 2328b-3, V.C.S.).

The questions presenited by you for determina-
tion are: ‘ P

"l, Did the Legislature intend that the
district clerks of thelr courts should perform
the same duties in these cases originating
out of the State without requiring deposits or
security for costs?

"2. Did the Legislature by the use of
the phrase 'notify the district or ¢ounty attor-~
ney! intend that it be the mandatory duty of
these officials to prosecute or try these ace
tions when received from the initiating states?“

The Uniform Reclprocal Enforcement of Su gport
-Aet was enacted into law by House Bill 192, Acts 5
Leg., ReS. 1951, ch, » 643, and is codified as Are
ticles 2328b=-1 %o 232 b-i v C.8. 1Its purpose, as stated
. in Section 1, 1s to improva and extend by reciprocel leg~ -
islation the enforcoment of dutlas of support and to: make E
uniform the law with respect thereto.. . :

- There is no provision in the Uniform Act ralat-
*. 4ng to the payment of costs, nor is there a provision ex-
pressly authorizing the district clerk to réquire a de-
poslt or other security for costs. o

T
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Article 3927, V.C.S5., provides that the dis-
triet clerk shall receive certain fees for services
performed "in civil cases," and various other statutes
se¢t out fees and expenses which are taxable as costs
in eivil cases. The general provisions with raespect
to requiring the plaintiff in a civil action to give
security for costs are contained in the following rules
of the Tex4s Rules of Civil Procedure: -

| "Rule 142. Security for Cost.--The
¢lerk may require from the plaintiff secur-
1ty for costs before issuing any process,
but shall file the petition and enter the
same on the docket. No attorney or other
of ficer of the court shall be surety in
any cause pending in the court, except un-
der special leave of court.”

"Rule 143, Rule for Costs.--The plain-
tiff may be ruled to give security for costs
at any time before final judgment, upon mo-
tion of the defendant or any officer of the
court interested in the costs aceruing in
such suity andy; if such rule:.be entered
against the plaintiff and he fajl to comply
therewith on or before {wenty (20) days af-
ter knowledge or notice that such rule has
been entered, the suit shall be dismissed.”

"Rule 146, Deposit for Costs.--In lisu
of a bond for costs, the party required to
' glve the same may deposit with the clerk of
court or the justice of the peace such sum
as the court or justice from time to time
may designate as sufficient to pay the ac-
crued costs."

. Under Rule 145, the clerk may not require se-
curity where the party furnishes satisfactory proof of
his inability to give security. Also, certain classes
of parties are specifically exempted by statute from
giving security. See Arts. 1184 (Sec. 6), 279a, 2072,
2072a, 7880-126a, V.C.S. Even though a party is exsmpted
from giving security, costs are nevertheless assessable
and the exemption does not relieve the party from the le-
gal obligation to pay costs. R v. Hawthorne, 8% S.W.
24 1108 (Tex. Civ. App. 1935, error aism.):
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From the foregoing, we think it may be stated
as a general rule that the-piaintiff in a civil action
may be required to give security for costs unless he is
expressly exempted from this requirement, and costs are
assessable in all civil actions unless an applicable
statute expressly provides otharwise.

: In. Att'y Gen. Op. V-1409 (1952), this office
held that a proceeding under Article 2328%—3 is a civil
action. Proceedings in the district courts of Texas
when acting as the responding State are instituted by
the filing of a certified copy of a pgtij;on, the party
instituting the proceeding is called the

the party against whom 1t is instituted is called %h

: . This terminology indicates to us that the
‘Legislature eonsidered actions of thls kind to be of the
same general nature as other civil actions.

Since the Uniform Reciprocal gnforcement of
Support Act does mot contain a provision excepting these
eivil actions from the general rules relating to costs
. and security therefor, we agree with your conclusion that
the district clerk may require the plaintiff to give se-
curity for costs in a suit filed under this act.

In your seeond question you ask whether the
Legislature intended that 1t be the duty of the district
or county attorney to try these actions when Texas is the
responding State. Section 12 of House Bill 192, which
comes under Part III entitled "Civil Lnforcement " reads:

"When a court of this State, acting as
raesponding state, receives from the court of
an initiating state the aforesaid coples, 1t
shall (1) docket the cause, (2) notify the
Distriect or County Attorney, (3) set a time
and place for a hearing, and (4) take such ac~
tion as is necessary in accordance with the
laws of this State to obtain jurisdiction."

‘ This office held in Att'y Gen. Op. V-1k409, supra,
after reviewing the history of the statute, that the Leg-
4slature intended to charge the district or county attorney

| with the duty of representing the obligee in the Texas

weourt. You have suggested in the brief accompanying your
request that such a construction would render this provi-
sion of the statute unconstitutional, for two reasons: (1)
1¥ would be violative of Scetions 50 51, and 52 of Article
III, constitution of Texas, which prohibit the granting of
public money to an individualy (2) this subject matter 1s
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not embraced in the title of the act, and the provision
1s therefore void under Section 35 of Article III of
the Constitution.

Witk reference to th: first constitutional ob-

Jection, th: argument is advanced that the Gonstitution
prohivits public officials vho receive their pav rrip
the State or any ;olitlcal snyiivision fne_eof, when act-
ing in their official capacitles, froa _1ving sersornl
ald to an individual. But these constitutional £7r07ia
sions do not »roaibit the exzeniiture of public money Jor

rublic jurpose within the Stute's sovernmental HOU3TS,
even though a class of in iviivals nay derive some hene-
fit therefrom. uging

H;ggigbo;h@, 135 ] 9 ; seydlar

gorder, 115 S.W.2d 702 ETex. Civ. iop. 1938, error
re?.S. Tais objection was answered in Coinion V-lh09,
wherein it as stated:

"Since the enforcement of the dutr of
support is a matter of public as well as
private concern, and since the officers of
this Stite will be performing services only
in instances in which reciprocal services
will be accorded to this State, re ars un-
able to say that the exoenditure of public
funds in comnensating these offizers and
their assistants for the services would not
be for a public purposa.”

Section 35 of Article III, Constitution of Texas,
reads: ‘

"No bill, (except general appropriation
bills, which may embrace the various subjects
and accounts, for and on account of which
moneys are appropriated) shall contain more
than one subject, shich shall be axpressed
in its title. DBut if any subject shall be
~embraced In an act, which shall not be ex-
pressed in the titie, such act shall be void
‘only as to so much thereof, as shall not be
S0 expressed.”

In considering whether tha title of a legislative
act gives sufficient notice of its contents to comply with
this constitutional provision, several well-established
rules must be kept in mind. 1In the first place, the provi-
sion should be construed "liberally, rather than to embar-
rass legislation by a construction whose strictness is
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“unnecessary to the accomplishment of the beneficial pur-
poses for which it was adopted." Aus in v Gulf

.F. 45 Tex. 234, 267 (1823),
{ iy . Sti
Ap D ) e e wnierlylng purpose of the provision is

"to prevent embracing in an act, having one ostensible
object, provisions having no reievancy to that object."
amilt 1] & T ] 115 Tex. 4595, 283

926
the court said.

"It is well recognized thut the purposes
of this provision are. to advise the Legisla-
ture and the people of the nature of each par-
ticular bill, so as to prevent the insertion

~of obnoxious clauses which otherwise might be
ingrafted on it and become the law, and %o
obvlate legislation through the combination,
upon a composite bill, oi the votes of the pro-
ponents of different measures included in it,
someé of which would not pass upon their merits
1f separately considered "

 Another rule,. equally well established, is that
tha title nead not recite all the details of the act.
0aZ4n . 129 Tex. 206, 102 3.W.2d 202 (1937).

"But it would be useless and impractica-
ble for the title to express all of the provi-
siops of a particular act and the details of
each provision. For, in puch a ‘case, this in-
troductory matter would amount to a mere repe-~
titlon of the legislation itself, and would
answer no purpose of ahbreviated notice. . . .®

In Fry.v Jggkgg%, 26k §.W.*612 (Tex. Civ. App. 1924), the
‘court. said that this sdction of the Constitution "merely
‘requires the subject of tha proposed act to be expressed
in the tltle or caption; the detalls and machinery for ef-
fectually ailding the object of the bill need not be ex-
pregsed.” 1t has also been held that the caption is not
deficlient because it does not contain a separate statement
of purpose for each subdivision within tha body of the act.
Wilkinson v. Lyon, 207 S.W. 368 (Tex. Civ. App. 1918).

The Constitution provides for the offices of dis-
trict attorney and county attorney in Article V, entitled
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"Judicial Department." These officials are officers of
the cowrt, and the authority to establish courts and to
prescribe the jurisdietion thereof, which is conferred
on the Legislature by Section 1 of Article V of the Con~-
stitution, includes the authority to establish a dis-
trict attorneyship as an adjunct to the organization and
functioning of a district court. gtate va . G

Tex. 23} (185%); Hg coun . _
248 S.W. 652 (1923', ones V. anderson é9 S.e2d 65
(Tex. Civ., Agg. 1945, error ref.); Hﬂgimxguﬁg?2¥ﬂnﬂ,
209 S.W.2d 388 (Tex. Civ. App. 1948, error ref.).

In view of the close relationship between the
functions performed by these officers and the functioning
of the courts themselves, we are of the opinion that the
portion of the caption of House Bill 192 which reads,
"prescribing the duties of the court when this is respond=-
ing state," 1s sufficient to embrace the duties imposed
upon the district and county attorneys. Further, we think
the language, "providing the manner in which the duties
of support are enforceable," alsc gives suffilcient notice
of this provision in the s%atute. As noted above, the

machinery for effectually aiding the object of the b1ill
need not be fully detalled in the caption.

Your brief also ralses a question as to whether
thls provision in House B1ll 192 is in conflict with Rule
308-A, Texas Rules of Civil procedure, as amended effecw
tive 1arch 1, 1952, and, if so, whether the statute is
thereby rendered ineffective. By the amendment, which wus
adopted subsequent to the enactment of House Bill 192,
Rule 308-A authorizes the court to appoint a member of the
bar of hls court to rapresent the claimant in a contempt
proceeding for enforcement of a support order. The suge
gested oonflict would arise from this variance in obtaine
ing representation for the obligee.

House B1ll 192 makes provision for the enforce-
ment of support orders of the courts of oge State through
the courts of a different State. Rule 308-A, on the other
hand, prescribes a procedure for enforcemant by a court of
this State, through contempt proegsedings, of its own orders
for periodical anments for child supports The rule, ei-
ther as originally adopted or as amended, did not introduce
a new remedy; it merely simplified ths procedure for en~
forecing a remedy which already existed.

In . 18, 239 S.W.<24 169 (Tex: Cive
App. 1951, error ref. n.r.e., 241 $.W.24 297), the Court
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~of Civil Appeals intimated that the procedure set out in
Rule 308-A, as well as the remedy, was available to a
claimant under a forelgn judgment. In reviewing the opin-
ion of the Court of Civil Appeals, the Supreme Court held
that the remedy of contempt was available under rules of
comity and public pelicy. It did not hold that Rule 308~
A provided the exclusive procedure for enforeing the for-
glgn judgment through contempt proceedings, nor did it
hold that the procedure under Rule 308-A was applicable

at all to a claimant under a foreign judgment.

Even if it were definitely settled that the pro-
cedure under Rule 308-A could be employed by an obligee
" under a support order from another State, we would be in-
¢lined to the view that the procedure prescribed in House
Bill 192 is complementary to rather than in conflict with
Rule 308~A. 1In the present state of the law, it is our
opinion that these enactmen!s operate in different spheres:
the rule in the sphere of domestic judgments and the stat-
ute in the sphere of forelgn judgments. “e therefore hold
that they are not in conflict. In view of this holding,
it becomes unnecessary to consider what effect a conflict
would have on the statute. . _

SUMMARY

The district clerk 1s authorized to re-
gqulre security for costs in suits filed under
the Uniform Recliprocal Enforcement of Support
Act wherein Texas 18 the responding Stata.
Arts. 2328b-1 to 2328b-3, V.C.S.

The district attorney or county attorney
is required to repregent the obligee in a
support proceeding filed in a district court
of Texas under Art. 2328b-3 wherein Texas is
the regponding State,
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