s ATLORNEY (AENERAL
OF TN AS

. AUSTIN 11, TEXAS
PRICE DANIEL

LATTORNEY PN IRRAL

Septeuwber 19, 1952

Hon. Ben Ramsey Opinion No. V-1525.

Lieutenant Governor

Capitol Station Re: Constitutionality of pro-
Austin, Texas posed legislation to reim-

burse the subsistence ex-
penses of State employees
while traveling on officlal
_ business by a fixed per
Dear 3Sir: diem allowance.

Your request for an opinion of this offiée on
the above subject reads in part as follows:

"fhe Legislative Budget Board is exawmlin-
ing State laws concerning officlal travel by
government employees, with the view of recom-
mending to the 53rd lLeglslature any modifica-
tions that seem to be desirable.

"That examination has disclosed an ele-
‘ment of 'hidden' expense in the present pro-
cedure of preparing and checklng detalled ex-
pense account claims, and has led to a search
for simpler and more effectlve means of reim-
bursing travel expenses. One proposal 18 to
substltute a flat per diem subsistence allow-
ance for the present plan of paylng actual ex-
penses up to $6.00 a day.

"In arriving at the per diem rate for
subsigtence allowvance, we think the legislature
could reasonably be expected to smelect a figure
that falrly represents the average dally costs -
for meals and lodging incurred by state offi-
clals and employees whlle in travel status.

"The use of a fixed, average rate 1in lieu
or relmbursing actual expenses up to a maximum
-might mean that 1n some instances an employee
would receive relmbursement slightly in excess
of actual expenses. In other lnstances the em-
rloyee might recelve less than actual expenses.
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"l. Would the use of a flat, per diem
rate for subsistence allowance be contrary to
Article III, Sections 44 and 53 of the Yexas
Constitution?

"2. Would Article 1, Section 3; Arti-
¢cle III, Section 51; Article XVI, Section
6; or any other provision of the Texas Cen- -
stitutlion, deny validity to the use of a
per diem rate for reimbursing subsistemnce
expense incurred in official travel?"

The pertinent provisions of the Texas Consti-
tution are as follows:

Article 1, Section 3:

"All free men, when they form a socital
conpact, have equal rights, and no maw, or
set of men, 18 entitled to exclusive separ-
ate public emoluments, or privileges, but in
consideration of public services.

Article III, Section i%:

fhe Legislature shall provide by law
for the compensation of all officers, servamts,
agents and publie contractors, not provided
for in this Constitution, but shall not grant
extra compensation to any officer, agent, serv-
ant. or public contractors, after such public
service shall have beer performed or coutrict
entered into, for the performance of the same;
nor grant, by approprietion or otherwvise, any
amount of money out of the Treasury of the
State, to any individual, on a claim, re2l or
pretended, when the same shall not have been
provided for by pre-existing law; nor smploy
any one in the name of the State, unless au-
thorized by pre-existing law.”

Article III, Section 51:

"The Legislature shall have no power to
make any grant or authorize the making of any
grant of public moneys to sny individual, asso-
ciation of individuals, municipal or other cor-
poration whatsocever; . . ."
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Article III, Sectlon 53:

"fhe Leglslature shall have no power to
grant, or te¢ authorize any county or municipal
authority to grant, any extra compensation,
fee or allowance to a public officer, agent,
servant or contractor, after service has been
readered, or a contract has been entered in-
to, and periormed in whole or in part . . .*

Axvticle XVI, Section 6:

"No appropriation for private or in-
dividual purposes shall be wmwade. . . .*

: it is our understanding that the proposed leg-
1slation is to be in the form of a general law, leaving
onrly rates of relmbursement and appropriated amounts for
travel to be set forth in appropriation bills. -There-
fore, we do not deem it necessary to discuss the. neces-
sity for general legislation as a prerequisite to pro-
visions in an appropriation bdill or the validity of
apprepriation bHhill "riders” which alter the gemeral law.
In this connection your attention is invited to Attomey
General Opinion v-1254 (1951).

The rule i3 fundamental that the Leglslature
can enact all laws not prohibited by the Comatitution,
- elther in express terms or by necessary implicatilon.
1 Cooley on Gomstitutional Limitations (8th Bd.) 355;
9 Pex. Jur. M4, 446, If the Constitution dves not re-
stralin the Legislature from providing for relmbursement
for travel expense in the proposed manner, then it is
within the Leglslature's power to enact such a statute.

Sections #% and 53 of Article III of the Con-
stitution prohibit the Legislature frow providing “"extra
cogpensation” or "any extra compensation, fee or allow-
ance"” to an officer or employee after public service has
been rendered. We do not understand that.the proposed
legislation 18 intended to be retroactive, soc as to allow
officers and employees additional reimbursement for sub-
sistence expenses on travel performed before the passage
of the statute. That belng true, we dc nol think these .
constitutional provisions have any appllcaticn, as they
would relate only to allowances for services performed
prior to the legislative authorization. See Dallas

County v. Lively, 106 Tex. 364, 167 8.W. 219 (191%], snd
dissenting opinion by Mr. Justice Hawkins at p. 382; Jones
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v, Veltmann, 171 S.W. 287 (Tex. Uiv. App. 1914, error
re?.;; Turner V. Bames, 19 3.W. 24 325 (Tex. Civ. App.
1929}, affirmed 27 S.W.2d 532 (Tex.Comm.App. 1930);
Pierson v. Galveston County, 131 3.W.2d4 27 (Tex.Civ.App.
1039). We therefore hold that the relmbursement pro-
vided by the proposed statute and the appropriation pur-
suant thereto will not be in contravention of these con-
stitutional provisions, as it will operate only oun future

transactions between the State and its officers and em-
ployees and will not affect prior services.

Section 51, Article IIT of the Constitution
prohibits the Legislature from making any grant of pub-
lic moneys to any individual except for & public pur-
pose. Sectlon 3 of Article I condemns the grantlng of
fpublic emoluments' except in consideration of public
servieces. Per diem reimbursement would be imnvalid if
construed as a gratulty or donation of public funds to an
individual for private purposes. In Byrd v. City of Dal-
las, 118 Pex. 23, 6 8.W.24 738, T#0 (1558), the court
aal-ly, : :

-~

", . . Without discussing in detzll these
provisions of the Constitution, it 1s suffi-
clent to say each of them is intended to pre-~
vent the spplication of public funds to pri-
vate purposes; in other words, to preveant the
gratultous grant of such funds to any Iimdividual,
corporation, or purpose wvhatsoever. This 1i-
mitation upon the power of the Legislature is a
wholesome one and is plalaly stated in wmequi-
vocal terms. It 1s academic to say the Legis-
lature has pover to pass any law vhich its wis-
dcm suggests that is not forbidden by some pro-
visions of the Constitution (federal or state).
If the pension provided for in this act is a .
gratuity or donation to the beneficlary, 1t 1s
clearly forbidden by the fundamental law. On
the other hand, if it 1s a part of the compen-
sation of such employee for services rendered
to the city, or if it be for a public purpose,
then cloarly it is a vallid exercise of the leg-
islative power."

Unquestionably, an official or employee who 1is
required to travel on official duty undertakes that trav-
el in the performance of public services. There can be
no question that reimbursewment for actual and necessary
exponses which the individual must incur because of hav-
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ing to travel on official business is not a gratulfy or
a grant of money for a private purpose. The per diem
rate of reimbursement under the propsced bill would be
based on the average dally expense which officials and
employees c¢ould be reasonably expected to incur for wmeals
and lodgings. In some inatances the actual reasonable
cost to the employee might be slightly less and in others
it might be slightly more than the rate allowed, but the
State's total output for subsistence would spproximate
the actual necessary expenditures which its agents had
incurred. The question arises as to wvhether smy excess
over the employee's actual expendlitures would be a gra-
tulty to the employes.

In our opinion, such an excess would not be a
gratuity. The provisions for relmbursements sare a part
of the terms on which the State contracts with 1its em-
ployees for their services in traveling om officilal
business. The employee by agreeing to accept the fixed
per dlem rate relinguishes his right to reimbursement
for a possible excess over that amount in his actual,
reascnable expenses. This places the payment of the
fixed rate on a valid contractual basis, regardless of
vhether the employee's actual expenses in any one day
are more or less than the per diem rate.

The passage of any pieces of legislation 1is
presumed to be preceded by investigation and fiact find-
ing by the Legislature. This serves as a2 reasomable
foundation for the subsequent law. Thus, in passing an
enactment of this character the Leglslature would be fix-
ing the amocunt which would, according to ita findings,
reasonably compensate State employeezs for expenses in-
curred vhile traveling on State's business. The Legls-
lature i3 prohibited from appropriating the public money
to other than strictly govermmental purposes by Section
6, Article XVI of the Texas Constitution, but this pro-
hibition is not applicable here 1f the Leglslature fixes
an amount which 1is reasonable repayment for expenses
arising when an officer or employee is awey from his howe
station.

SUNMARY

It 18 within the constitutional authority
of the Legislature to reimburse subsistence ex-
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Mponaos of State employees while traveling on
offlcial business by a2 fixed per diem allow-

anoe.
Youre very truly,
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Attomey General
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