ATTORNEY GENERAL
OF TEXAS
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Hon. Crawford C. Martin, Chairman, Opinion No. MS-196
Senate Finance Committee :
' Re: Questions relating to

Hon. Max C. Smith, Chairman, the status and use of
House Committee on Appropriations, _ funds recelved by licens-
54th Legislature, .. 1ing and regulatory agen-
Austin, Texas. - ‘ : S clea of the State through
statutory examination and
Gentlemen: o licensing fees.

You have requested an opinion on the following queationa:

"1. Are funds received by licensing or regula-
tory agencliea of the State through statutory examina-
tion and licensing feesm State funds or moneys?

"2. 1Is 1t legal for such funds or moneys to be
kept outside the State Treaaury, in the sense that
they are beyond the custody and safekeeping of the
Treasury?

{ . "3. Does the Leglslature have the authority to
appropriate and to regulate the expenditures of such
funds kept in local banks and which are outaide the
custody and aafekeeping of the Treasury?"

Money received by llicensing or regulatory agenciea of
the State by the collection of llicensing fees become State funds
whether 1t 18 deposited in the 3tate Treasury or not. Texas
Pharmacuetical Association v. Doolex, 90 S.W. 2d 328,330 (Tex.
Civ. App. 1936).

Thls case was a mandamus action brought by the Pharmacue-
tical Association to compel the Board of Pharmacy toc turn over to
the Assoclatlion the unexpended balance of feea cellected by the
Board. In denying the mandamus the Court stated:

"If the feea so collected be treated merely
ag license fees, levied and collected under the
pollce power of the state, and not as taxes, the
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appropriation of the maJjor portion of same
to a private corporation in nowise charged
with the enforcement of the act would be
clearly void.

o » « ."'On the other hand, 1if these fees
provided for in Section lﬁ above quoted
and appropriated to appellant be consid-
ered as not reasonably necessary for the
Board of Pharmacy to discharge its dutles
under the law and to enforce the same, but
as levied for purposes of revenue, then
clearly we think they become publle funds

“or public moneys, whether deposited in the
state treasury or not, and the attempted
grant thereof to appellant private ecorpor-
ation 18 1In c¢lear violation of section 51,
art. 3 of the Constitution.”

The only fees required by the Constitution of Texas
to be paid into the State Treasury are fees collected by the
Comptroller of Public Accounts, the Treasurer and the Com-
mizssioner of the General lLand Office. Texas Constitution,
Article IV, Section 23. It 1=, therefore, our oplnion that
the Legislature may make the licensing or regulatory board
collecting the feea the custodlan of such state funds wilth-
out requiring that the money be pald into the State Treas-
ury.

Since these feesa are state funds, the Legislature
has the authority te appropriate and regulate the expendil-

ture of such funds., Atkins v. State Hlghway Department,
201 S.W. 226, 229 (Tex. Civ. App. 1§18i.

You are therefore advised that licensing fees are
state funds subJject to appropriation and regulation by the
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Legislature and may be paid into the State Treasury or placed
in local banka as directed by the Legislature.
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