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Dear Sir: : , ‘ submitted facts.

. . Your lLetter zeqma,ﬁins our opinion :ehﬁve to the above-
. captioned matter reads in part as follows: ,

“This department is having some difficulty in
determining whether the tax levied under Article 7047-1,
R.C.S., appiies in cases where radio and television sets
are given away as primes. The situation under which
these radio.and television sets are given away general-
1y £alls inte three cutegorie&.. as follows: . _

. _ "1., Tms vholelalc and retail concerns purchase
televfsion and radio sets to be given to their salesmen as
awards in contests for the purpose of increasing sales a-
mong their salesmen. These sets are either bought local-
ly from a wholesaler or retailer or they are purchased
from out-of-state manufacturers and are given to the
salesmen by the wholsesuer or retailer.

*2. In some instances a retailer or wholesaler pur-
-chases sets and offers them as reward to the salesmen
for the purpose of promoting increase in sales. These
sets are shipped dﬁrectly from the manufacturer to the
salesmen. i

*3. There are national manufacturers who are giv~
ing television and radio sets to the saleamen of Texas
wholesalers and retailers for the promotion of sales of
‘their own mamfactured merchandise. These sets are
shipped directly to the salesmen and are not in sny way
associated with the advertising scheme of the Texas
wholesaler or retaller; it is a pa.rt of the national adver-
tising scheme.”

The tax levied by Article 7047~-1, V.C.S,, is a gross re-
ceipts tax, not a sales or use tax. It is only levied against the retail
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seller. A retail sale as defined in the statute means “a sale to one
who buys for use or consumption, and not for resale.”

Gross receipts of a sale means “the sum which the pur-
chaser pays, or agrees to pay for an article or commodity bought at
retail sale.”

The giving of a radio or a television set as an award is
not a “retail sale” as defined by said Article 7047-1. The awardee
did not “buy” the radio or television set. Furthermore, there would
not be any gross receipts upon which to base the tax. However, when
a radio or television set is purchased for the purpose of giving it to
salesmen as an award, such purchase would be a retail sale in that
the sale was to one who bought for use and not for resale. If this pur-
chase was made in Texas the seller would owe the gross receipts tax
thereon. Of course, if the purchase was made from an out-of-state
concern the seller would not owe a gross receipts tax thereon for the
reason that a state can only levy a gross receipts tax against those who
are doing business in that state.

SUMMARY

The giving of a radio or television set as an award is not
a “retail sale™ as defined by Article 7047-1, V.C.5. The purchase of
a radio or television set to be used as an award constitutes a retail
sale and the seller, if located in Texas, would owe the gross receipts
tax by reason of such sale.
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