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Hon. Frank D. McCown  Opinion No. S-54

County Attorney
Pallam County ' Re: Validity of an instrument
Dalhart, Texas executed by a defendant in

a misdemeanor case, walving
trial by Jury and appearance
' in perscn or by ccunsel and
Dear Sir: entering a plea of gullty.

You have submitted the following two questions
for answer:

"Question One: Does the term counsel,
as uged in Article 581, C.C.P. mean any one
other than a party licensed to practice law
in the State of Texag?

"Question Two. Would a legal insatrument,
drawn as a waiver of all rights to a trial
by Jury, waiving all rights for the defendant
to be physically present in the Court room
when the case 18 heard, and punishment is
passed, walving all rights to have an attorney
at 1an appainted for him to be present In the
Court ropom, and waive any and all rights to
contest the decislon of the Court, be valild
and binding wherein the charge i1s a misgdemeanor
only?™

Article 581, Vernon's Code of Criminal Proce-~
dure, reads as follous'

"In other misdemeancr cages, the de-
fendant may, by consent of the state's
attorney, appear by coungel, and the trial
may proceed without his peraonal presence.
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The word "counsel” has a legal meaning as de-
fined by Words and Phrases, Per. Add. (19%0) 10, page 8.

"The word !counsel’ as used in Vernon's
Constitution of Texas, Artigle I, Section 10,
providing that an accused has the right of
being heard by himself or counael or both,
has a well established meaning and &s there
used 1t meansg an advocate, caunsellor or
pleader, one who dssistsp his client with
advlice and pleads for him In open court; and
1t does not mean one not admitted to prac-
tice law." Harkins v, Murphy and Balonz,

112 S.W. 136; Higginsg v. Parkepr, 191 S. W 2d
668 (Rehearing denied 1946)

Therefore, we agree with you that "counsel"
means a licensed. 1amyer of this state and that under.
Article 581 Vernon g8 Code of Criminal Procedure, in
misdemeanor cages Wwhere the punishment is by fine only,
a defendant may be represented by ecounsel who 138 a
.licensed lawyer in the State of Texas, and the de-
fendant's physlcal presence ia not neceeﬂary to a dis—
poaition of his case.

_Article 782 Vernon' '8 Code of Criminal Proce—
dure, provides:

"The Judgment in a misdemeanor case may
be rendered in the absence of the. defendant.

Article 518 Vernon's Code of Criminal Proce—,
dure, previdea.

"A plea of guilty in a misdemeanor case
may be made elther by the defendant or his
counsel in open 'gourt. In such case, the
defendant or his counsel may walve a Jury,
and the punishment may be assessed by the
Court; either upon or without evidence, at
the discretion of the Court,”

Thua it will be seen that a uaiver of trial by
jury of the defendant must be made in open court in a
mlsdemeanor case. We find no authority for using a
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written waiver in misdemeanor cases, but the above quoted
statutes seem to us to give full and complete authority
to try defendant in his absence in misdemeanor cases
wlthout a wailver when and only when he 1s represented by
counsel,

Article 11, Vernon's Code of Criminal Proce-
dure, has no application to misdemeanor cases. The /
caption of the last amendment to Article 11 (Senate Bill
53, Acts of the 42nd Legislature, R.S., 1931, ch. 43,

. 65) restricts the provisions of this statute to felony
ases legs than capital.

mherefore, you are advised that defendants in
misdemeanor cases when punishment 1s by fine only, may
be tried in their absence without securing waivers, when.
appearance 1ls made by counsel.

SUMMARY

The word "counsel" 1n law means a
person licensed to practice law 1n the
State of Texas.

An instrument in the nature of a written
walver may not be used by the defendant 1n a
misdemeancr case 1in lieu of his personal ap-
pearance or appearance by his .counsel.

Ybura vefy truly,
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