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the purpose of hospitalizing
Dear Mr. Caven: county paupers.

You have requested an opinion of thie office in
answer to the following question:

"Is the Commissioners' Court of Harrison
County authorized to enter into a lease agreement
with the Kahn Memorial Hospital, a private
corporation, situated in Harrison County, covering
such space and facilities as would be necessary
in the care of paupers, where it is shown that
hospitalization 18 needed.”

You atate that there is no County Hosplital in
Harrison County and that Kehn Memorial Hospital 18 chartered
as a charitable and benevolent non-profitable institution
organized for the purpose of promoting the general welfare
of the surrounding community and furnishes hospital facil-
ities to the general public.

Commissioners' Courts in this state are courts of
limited Jurisdiction and have only such powers as are ex-
pressly or impliedly conferred upon them by law. Childress
County v. State, 127 Tex. 343, 92 S.W.2d 1011 (193%); Vou
Rosenberg v. Lovett, 173 S.W. 508 (Tex.Civ,App. 1915, error

- ref.]. Whenever a power 15 expressly conferred upon the Com-
missicners' Courts by statute everything necessary to make
1t efféctual or that may be requisite to attaln its erd is
implied. As stated in Terrell v, Sparks, 104 Tex. 191, 135
S.W. 519, 521 (1911): '"The grant of an express power carries
with 1t by necessary implication every other power necessary
and proper to the execution of the power granted.” See also
Moon v. Alred, 277 S.W. 787 (Tex.Civ.App. 1925, error dism.);
Canales v. Laughlis, 147 Tex. 169, 214 S.W.2d4 451 (1948).
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Article 2351, Vernon's C1vil Statutes, provides in
part: , o .

"Each Commissioners Court shall:

"11. Provide for the support of paupers
+ +» », resaidents of thelr county, who are
unable to support themselvese. By the term
resident as used herein, i1s meant a person
who has been a bona fide inhabltant of the
county not less than six months and of the
State not less than one year."
In defining the word "support” as used in the above
statute the court in Monghon & Sisson v. Van Zandt County,
3 Willeon 240 (Tex.Civ.App. 1886), said:

"tSupport', as here used, means more
than supplying them /paupers/ with food and
clothing and a house to stay in, It means
all that is necessary to bodily health -and
comfort, and especially does it include pro-
per care, attention and treatment during -
sickness."

It can hardly bd doubted, particularly in view of
the recent advancements in medical sclence and equipment, that
hospitalizdation 18 often necessary for proper care, attention
and treatment during sickness. Therefore, unlese restricted
by the Constitution or some other statute, the Commiesioners'
Court would have hroad discretioniry powers 1in regard to the
method and means to be used in furnishing hospital care to
qualified paupers. Terreil v, Sparks, supra. '

A county 1s prohiblted from entering into a Joint
venture with any individual, assoclation or corporation what-
soever, Tex. Const., Art. I1J, Sec. 52; and from making any
appropriation or donation, or in anywise loaning its oredit
§g agy privdate gorporation or assoclation, Tex. Const., Art.

’ ag. 3- '

Therefore, a county could not enter into an agree-
ment providing for the Joint operation of such hospital, nor
could 1t purchase equipment for the use of suc¢h private hos-
pital. However, 1f a bona fide lease was executed which
durlng 1ts term placed exclusive domin€on and oontrol of the
leased premises in the Commissioners' Court such prohibitions
would not apply. See Attorney General Opinion No. V-173 (1947).
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In Attorney General Opinion No. 0-4569 (1942), it
was held that a county could lease an entire hospital bullding
under the provisions of Article 4478, V.C.S., for the estab-
lishment of a county hospital. No reason is apparent why the
county could not, if in the discretion of the court less space
was needed, likewise lease only a designated part of such
hospital buillding so long as the leased premises are under the
exclusive management and control of the county.

Article 4438, v.C.8., provides:

"If there 1B a regular established public
hospital in the county, the commissioners court
shall provide for sending the indigent sick of
the county to such hospital. . . . . . « . . .

In Willacy County v. Valley Baptist Hoepital, 29
S.W.2d 456 (Tex.Civ.App. 1930), it was held that the above

statute authorized the Commiasioners' Court to send the
indigent sick to "public" hospitals in the county, and by
necessary implication, excludes any duty or authority to send
such persons to private hospitals, or to public hespitals
without the county.

The Court further recognized a distinction between
"paupers”" and "indigent sick" and a corresponding distinction
in the authority to provide for eachft for, after the above
‘holding in regard to indigent sick, the court saiqd:

"The provision that the Commissioners'
Court shall support 'paupers who are unable to
support themselves' is inapplicable in this
case, for the plain reason that the facts do
not put Barbosa within that class.”

This diatinotion between paupers and indigent
persons 18 fully discussed and recognized in Attorney
?ener?l Opinions 0-2633 (1940), 0-2633A (1941) and R-1538

1949

It further becomes evident that the Legislature did
not 1ntend to 1limit the authority of the Commissioners' Court
to "provide for the support of paupers" by Article 4438 when
it is oonsidered that as originally passed these statutes, now
codiflied as Article 2351, V.C.S., &and Article 4438 v.C.S.,
were both contalned in the same enactment (Ch. General
Laws of Texas, 15th Legimlature, 1876, page 51). The portion .
codified as Article 2351(11) appears as Subseotion 9 of Section
4 of such Act, while the portion codified as Article L4438



Hon. William Caven, page 4 (S-126)

appears as Section 21 of the same Act.

It seems evident that the Legislatur'e by the ube of
the word "pauper" in Subsection 9 of Section 4, and by use of
the words "indigent sick" in Section 21 of the Act recognized
and intended that the words be given different meanings, and
the mandatory duty placed on the Commissioners' Court to pro-
vide for the support of paupers by Section 4 was neither
modiried nor limited by the provisions of Section 21 which
only require the Court to "provide for the indigent sick in
their county by sending such sick persons to a hospital” in
case there is a regular established public hespital in the
county.

It 48 therefore the opinioh of this Office that the
Commissioners' Court of Harrison County would be authoriged
to enter into a lease agreement with the Xahn Memorial Hos-~
pital, a private corporation, situated in Harrison County,
for such spase and facilities as the Commissioneirs' Court
deems reasonadly necessary for the support and hospitaliza-
tion of qualified, resident paupers of the county. The -
determination as to whether a lease contract meets the test
of placing the exclusive ocontrol and supervision of the leased
- premises in the Commissioners' Court, or provides for a Jjoint
venture or donation prohibited by Section 52 of Article III
or Seetion 3 of Article XI of the Constitution of Texas, would
depend on the terms of esach partioular agreement.

m.

A Commissioners' Court is authorized
to lease such space and facilities froma °
private hospital within the county as it
deems reascnably.necessary for ghe pgoper
c¢are and hospitalization of gualified, .
§es;dant-sg§2erg of the ooun%y, Art. 2351,

ec. » V.C.5,., 80 long as the leased

premises are under the exclusive control
and supervision of the county. -
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