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‘ ) ) amending Unemployment
‘Dear Mr. Hart: B . - Compensatlon Act.

' You have requested advice as to the effect of
the Legislature's having passed both Senate Bill No. 44
and Senate B1ll No. 286 at its last session, Each of
these bills purports to amend Subsection (d) of Section 5
of the Texas Unemployment Compensation Act, as amended
(Ch. 482, Gen. and Spec. Laws of Texas, 44th Leg., 3rd -
Called Session, 1936, as amended), but S.B. No. 286 pur-
ports to amend other sections of that Act as well. -

Senate Bill No, 44 was finally passed on May 31,
1955, and S.B. No. 286 was finally passed on June 7, 1955.
The Governor approved S.B. No. 44 on June 22, 1955, and
then approved S.B. No. 286 on June 24, 1955,

An examination of the language of the two bills
discloses irreconcllable conflict, Insofar as the amend-
ment of Subsection gd)’of Section 5 18 concerned. Senate
B1ll No. 286 makes 'failure;or refusal to cross a plcket
line or refusal for any reason during the continuance of
such labor dispute to accept and perform his available
and customary work" a disqualifying clrcumstance; whereas,
S,B. No. 44 contains no such language. Senate Bill No.
286 contalins no provision dealing with burden of proof;
whereas S.B. No. 44 does contaln such a provision. 1In
addition, there are many other differences in the amenda-
tory 1anguage of the two bills. _

These facts, standing alone, would be sufflclent
to require that we advise you that the terms of S.B. No.
286 as they amend Subsection (d)} of Sectlon 5 of the Act,
are controlling and will prevail. over’ the provisions of
S, B No. Ui, eince the rule 1s that‘ :

"Where- two acts passed at the same seesion
of the Legislature cannot be reconclled by any
known rule' of construction, the first in time or
progltlon must glve way to the last, and the latter
act willl stand as the final expresslon of the
legislative will."
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The authorities 1in support of this rule are
discussed in our Opinion No. V-990, January 26, 1950,
which was affirmed by Ex parte De Jesus de La 0, 154
Tex. Crim. 326, 227 S.W. 2d 212 [1950) from which the

above qQuotation was taken.

Senate B1ll No. 286 contains an express repeal
provision which constitutes a clear statement of the pur-
pose of the Legieslature %to repeal all acts and parts of
acts in conflict with 1ts terms, 39 Tex.Jur. 131. Such
was not the case before the court in Ex parte De Jesus
de La 0, supra., There the later of the two acts contalned
ne express repeal clause but the court held that there was
an implied repeal. The instant facts are therefore strong-
er than the facts which were before the court in the clted
case.

In connection with your inquiry about provisions
in 8.,B. No. 44 relating to burden of proof which are not
contained in later S.B. No. 286, it is to be noted that
the court in the case cited had before 1t Jjust such a
situation. The earlier act contained provisions for sus-
pension of sentence and for bond and forfelture of bond;
whereas the later act did not. The court held:

"The two acts are in irreconcilable con-
flict, and therefore the latter act, . , .
belng the latest exPression of the legilslature,
will prevall. . . ." 227 §,W. 24 213.

Regardless of whether there i1s actually an
irreconcilable conflict between paragraph (3) in S.B.
No. 44 and the express proviaiocns of S.B. No. 286, 1t
is our opinion that the answer to your inqulry respect-
ing this paragraph would be the same. The ultlimate
factor in determining whether a later amendatory act
repeals a former one is whether the Leglslature Intended
the later act to be a substitute for all previous amend-
ments to the portion of the statute under conslderatlion.
wWhere two amendatory acts passed at the same sesslon
change different parts of the section being amended,
and each had as 1ts purpose a change in that portion
only, the courts have allowed the intermediate change
to stand even though 1t wae not included I1n the later
amendment. People v. Lloyd, 304 Ill. 23, 136 N.E. 505,
535 (1922); Gerdts v, gerdts, 196 Minn. 599, 265 N.W.
811 (1936); State v. Hindson, 40 Mont. 353, 106 Pac.
362 {1910). However, where the hlstory and clrcumstances
of enactment show that the Legislature intended by a later
act to revise the subject matter of a former one and to
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make 1t replace all prior enactments on the subject, the
subsequent statute willl repeal a prior one though not
repugnapt  in all its provisions. ee cases cited in
34 Texas Digest, Statutes, Sec, 161(1). While the pre-
sumption against implied repeal 18 stronger where two:
independent acts are passed at the same sesslon, this
presumptlon must give way to the demonstrated legisla-
tive intent to make the later enactment embrace the full
gubject matter to which 1t relates,

The amendments to Subsection (d) in both these
bills relate to the same purpose and subject matter,
The history of the bllle in the Leglslature shows that
S.B. No, 286 was enacted with full consciousness of the
changes embraced in S.B. No. 44%. In the course of enact-
ment S.B, No., 286 was changed so ae to adopt, Iin identlcal
language, many of the changeg which S§.B. No. 44 made in
the existing law. One of the House amendments to S,B.
No. 286, in which the Senate refused to concur, was a
provision that 5.,B, No, 286 should not be construed as
having the effect of repealing, altering, modifying or
making any change In the provisions of S,B, No. 44.
See Daily House Jourmal, S54th Leg., p. 3276. Many other
¢clrcumatances show that the conference report on S.B. No.
286, which wae prepared and adopted after adoptlon of
the conference report on S.B. No. bl, was intended as
the final, complete expregsion of all the changes which
were to be embraced in Subsection (a),

You are therefore advised that the terms of
S.B. No., 286 must stand as the final expression of the
leglslative will and that the terme of S.B. No. 44 must
give way.

SUMMARY

There belng irreconcllable conflict between
the terms of S.B., No. 44 and S.B., No, 286, 54th
Legislature, amending Subsection (d), Section 5
of the Texas Unemployment Compensation Act, S.B.
No. 286, the lateat expression of the Leglslature,
will prevall over S.B. No. 44,
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