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You have requested an opinion on the liability of members

of the Texas National Guard for jury service. Your queations are as
follows:

"l. Are members of the Active Militia of this State
exempted from Jury service under the provisions of Articles
5840-584k, Reviged Civil Statutes?

#2. If the answer to question 1 above is in ths af-
firmative, what restrictions, if any, are imposed against
the exemptlon from jury sexvice for members of the Active
Militia of the State by the amendment to Article 2135 set
out in House Bill No. 78, 54th Legislature, Regular Seasion?"

The amendment referred to exempts from Jury service "all
members of the naticnal guard of this State under the provisions of
the title 'Militla' during periods of time when they are actually on
active duty.” Art. 2135, Revised Civil Statutes, as amended by Ch.
288, Acts S4%th leg., 1955, p. T95.

Prior to 1931, Article 2135 provided that all competent jur-
ors were liable to Jury service except certain enmumerated cleasses of
perscns, including the following:

"G, All members of the national guard of this state
under the provieions of the title 'Militiat”

In Title 94 (Militia), Article 5840 provided:

"All officers and enlisted men of the active militia
[3efined in Article 5765 as "the organized and uniformed
militery forces of thls State, which shall be known as the
Texas National Gua.rdﬂ, who shall comply with their mili-
tary dutles as prescribed In thils chapter, wshall be entitled

to. . .exemption from jury service or duty of every charac~
ter and description.”



Honorable X, L. Berry, page 2 {Opinion No. $5-189)

To be entitled to the exemption for any current year, a certificate
had to be flled during January showing that the member had discherg-
ed the military duties required of him during the preceding year.
Arte. 5841-58kk. As the law then stood, membera of the National
Guard were exempted from all Jury service during the ysar 1f their
namesd had been certifled as required in these artlcles.

In 1931, the leglslature repesaled Subdivieion G of Article
2135 (Ch. 221, Acts kond Leg., R. S., p. 375), thus making Article
2135 read that all competent Jurore were llable to Jjury service ex-
cept the enumerated classes, wiailch 4id not include members of the Na-
tional Guard. This Act impliedly repealed the Jury service exemptlon
provisions in Articles 5840-5844, since these provisions were in con-
flict with Article 2135 as amended and the later enactment was control-
ling. Townwend v. Perrell, 118 Tex. 463, 16 3. W. 24 1063 (1929);
Parker v. State, 200 S. W. 2d 380 (Tex. Civ. App. 1948, affirmed 147
Tex. 57, 212 S, W. 24 132). Between 1931 and 1955, therefore, members
of the National Guard were not exempted from Jury service.

Chapter 288 of the 5hth Leglslature amended Article 2135 in
numerous respects, including the restoration of the exemption of mem-
berg of the Nationsl Guard in the languege heretofore quoted. How-
ever, the portions of Article 5840-584k relating to exemption from Jury
service were not revived by thls amendment to Article 2135, Thomes V.
Groebl, 147 Tex. 70, 212 8. W. 24 625 (1948).

Under the present law, members of the National Guard are ex-
empted from jury service during period of time when they are actually
on active duty, but 1t 18 not necessary that their names be certifiled
as formerly required by Articles 5842-5844 (prior to the repeal of
these provisions in 1931) in order for them to claim the exemption. If
summoned for jury service for a period when he will be actually on ac~ -
tive duty, a member may cleim hlas exemption elther upon hila appearance
in open court or by filing an affidavit as provided in Article 2137,
which reads:

"All persons summoned as Jurors in any court of this
State, who are exempt by statutory law from Jury service,
may, if they 80 dealre to clalm thelr exemptions, make
oath before any offlcer authorized by law to administer
oathe, or hefore the offlicers summoning such persons, stat-
ing thelr exemptions, and flle saild affldavit at any time
before the convening of saild court with the clerk of said
court, which shall constitute aufficlent excuse wlthout ap~
pearing in person,”

Periods of time when members are actually on active duty In«
clnde perilods of active federal or state service referred to in Articles
5837a and 5838. We are of the opinlon that they also include training
periods as provided in Articles 5836 and 5837.
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SUMMARY

Members of the Texas Naticnal Guard are exempted
from Jury service during periods of time when they are
actually on active duty. Art. 2135, V. C¢. 8., as amend-
ed by Ch. 288, Acts Shth Ieg., 1955. Periods when mem-
bers. are actually on active duty: include periods of ac- -
tive federal or state service referred to in Articles 5837a
end 5838, V. C. S., and periocds of tralning as provided in
Articles 5836 and 5837, V. C. S.

The Jury service exemption provisions in Articlés
5840-5844, V. ¢, 8., were repealed by Chapter 221, Acts
kond Iegislature, Regular Session, 1931, and were not
revived by the 1955 amendment to Artlcle 2135. It is not
necessary that the names of members be certifled as former-
ly requlred by these repealed articles in order for them to
¢laim the exemptlon.
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