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Honorable Howard D. Dodgen
Executive Secretary
Game and Fish Commissien
Austin, Texas
Opinion No. WW-150

Re; Whether or net the Game
and Fish Commission has
authority to issue permits
for commercial shell dred-
gimg purpeses on preperty
wvhich has been patented to
the Nueces County Naviga-

- tien Diatrict and whether
or net ghell mAy be re-
moved from sald property
urder and by virtue of

' - ' sald permits. And related
Dear Hr. Deodgens questions.

In a recent request for an opinion ef this effice you
state ag fellevws:

~ "Under Article 8225 Vernon's Texas Statutes,
1948, .the Comiissioner of the Gemeral Land Office
is directed te issue patents to navigation dist-
ricts.

. ¥Article 4051, Vernen's Texas’ Statutea, 19#8
placea all the uand shell and gravel im the pub-
1ic vaters of thias state under the mapagement and

. controel of the Texas Game and Fish Commission.

. “Apticle 4026, Vernon's Texas Statutes, 1948,
provides that all aquatic life contained in the
fresh vater streams of the state is the preperty
of the pedple of the State of Texas and all the
public rivers, bayeus, lageons, oreeks, lakes, bays
and inlets in this State and ail that part ef the
Gulf ef Mexico withim the jurisdiction ef this
State, tegether with their bveds and bettems amd
all the preducts thereof shall centinue amd remain
the preperty of the State of Texas except 1im no
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Tfar as the State shall permit the use of said
waters and bottoms or permit the taking ef the
products of such waters and bottoms and in so
far as this use shall relate to or affect the
taking of x x x x sand, gravel, marl, er mud-
shell and all ether kimnds of ghell, the Game
and Fish Cemmigsion shall have jurigdiction
over and centrel of in accerdance with amd by
the authority vested im 1t by the laws ef this
State.

"Om October 22, 1947, July 31, 1951 and
January 9, 1956, the Commissioner of the General
Land Office 1nsued ratents te the- ‘Rueces Ceounty
Navigatien District fer certain areas in Cerpus
Christi and Nueces Bays. A certified cepy of
ench patent is attached.

"The Texas Game and Fish Commission. has,
for & numbepr of yelrs, issued permits te the
Cerpus Christi Shell Cempaay, the Gemeral Dred-
ging Cempamy and Heldenfels Brethers, &ll ef
Corpus Christi te dredge shell for cemmercisal
purpeses frem Dortions eof Nuéces and Cerpus
Christi bays. In some imstancea the permits weuld
extend te areas heretofore pateated to the Nueces
County Navigation District and the shell dredgers
have imformed this office that the Nueces Coumty
Navigationm District has imstructed them not te
dredge for shell on property patented to it. Im
fact, wve have been informed the Nueces Coumty
Navigatien District stepped the Corpus Christi
Shell Cempany from dredgimg on its preperty amd
ordered its dredge and barges of f 1ts waters amd
not te treapass thereon."

You then ask the fellewimg two questiens:

"1. It is requested, therefere, that yeu
pleage imferm me vhether, im yeur spiniem, the
Geme and Pigh Conmissien hes autherity to issue
permits fer comiercial shell dredgimg purpeses
on preperty which has been patemted te the Nueces
Ceunty Navigatienm District amd whether er met
shell may be remeved from said preperty umder and
by virtue ef sgaid permits.
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"2. In the event your ansver te the above
gquestion is negative, then please inform me
whether, in your epinion, commercial shell
dredging may be dene on preperty heretefore
patented to the Nueces Ceunty Navigatien Dist-
rict without 8 permit frem the Game and Fish
Cemmission."

Under the authority of Article 16, Section 59, ef the
Censtitutien of Texas, the develepment of navigation is de-
. cliired to be & public purpese and the legislature is autho-
rized te pass laws which may be apprepriate to its development.
Nueoes County Navigatien District was organized and exiats
under legismlatien autherized by the aferementioned cemstitu-
tienal previsien. This mavigatien district is a political sub--
divisien of the State perferming gevermmental functioms. Wil-
lacy Ceunty Water Ceatrel amd Imprevement District Ne. 1 v.
@ 2 T7 936. -Broadly sflfea the
Naviga on Digtrict is harged with the development of navi-
gatiem vithim its boundaries. Article 8198, V.C.S., et seq.

Article 8225, V.C.8., autherizes mavigationm digtricts
te acquire the mecessary right of way and property of any kind
centemplated by this title. This article placesa withim the dia-
oretien of the Diatrict the autherity to determime vhat lamd,
including State ewned submerged lamnd, it mnecessarily must ac-
quire fer mavigatiomal develepmenmt within its district.

Article 8225 reads, 1% part:

. ¥"The Commissionmers are empovered to
‘acguire the necegsary right ef way amd prep-
erty of any Kind for &ll mecessary improve-
ments cemtemplated by this e by gl

grant, purchase or condemnatien prooeediags.
Any Navisction District heretefere er here-
alfter erganized under this title er amy
General Lav umder which said subdivisienm may
be created shall have the right te purchase
frem the State of Texas any lamds and flats
belonging te said State, cevered er partly
cevered by the waters of amy of the bays eor

ether arms of the sea, to be used Bﬂ sald

District fer the purpeaes autherige ay
8

and reclaim said 1u-du or etherwise impreve

the same; . . . .M
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In cempliamee with Art. 8225 the three tracts of land im-
velved were patented te the Nueces Ceunty Navigatiem District.

Te cerrectly amsver your first qguestion it 1is neces-
sary te ascertaim exactly "what' im the area im gquestien was
apprepriated er granted by these patents.

. ' Re-emphagis sheuld be made of the fact that Navigatien
Districts are pelitioal subdivisiens ef the State perferming
gevermmental funétiens. Willacy Ceunty Water Cemtrel amnd Im-

revement District Ne. 1 v. endreth, supra. patents
are not grants Irem private imdividuals te private 1ldizidualc.
The rule ef cemstructiem that grants are te bhe cematrue
strictly agaimgt the graater im faver ef the gramtes is wet -
. applicable hers. These pateats have deem Lggued under the auth-
.ority of an Aot ef the Legislature. The legislative intent as
te exactly what is te be gramted er apprepriated uader the
autherity ef Art.. 8225 is the demimawt facter fer cewsideration.

Art, 8225 prevides thnt'fﬁo land apprepriated is

e be Eged g% said Distriot fer the
purpeses sutheriged by law. R

clearly restricts these

This phraseslegy, ve believe, |
use” by the Navigatiem

grants te that ef an "eagement" eop
District. “

This view is substantiated by the fact that eur ceurts-
have held simce the days ef the Republic that Acts ef the Leg-
islature grantisg urencumbered fee simple title te lanmds
under uavigable waters ef the State must be explicit as te
their intemt te grant the fee simple title therete. State v.
Bradferd, 121°Tex. 515, 50 8.W. 24 1065; Oity éf.CGalvesten v.-
Nawn, 135 Tex. 319, 143 S.W. 24 1023; 'Lerine v. aCK-
ing Ce., 142 Tex. 51, 175 8.W. 24 410, Ia the imataal case,
Irg. U225 first, restriocts submerged lamds cemveyed thereunder
te the use of the Navigatiem Districts (as imdicated by the
underlimed quete abeve) sid gecendly, restricts this use te
purpeseg sutheriged by law. Stated breadly, the purpeses fer
which the Navigatioen Diatrict is autherised te hold lamd are
fer mavigatiendl purpeses. Umnder these circumstamces ve can
enly cemstrue Art. 8225 as autherizing the apprepriatienm te
the Naviﬁation District -ef the "parameumt use feor mavigatiom
purpeses” eof State ewmed submerged lamd. -

Our view is further supperted by the fact that umder
Art. B225 the District is te pay the memisal sum ef eme dellar
($1.00) am acre.for the lamd 1im questien. Thig fact mamifests



Hon. Howard D. Dedgen, page 5 (WW-150)

the inmtent of the legislature to grant or apprepriate some-
thing less than the fee simple title to the land im question.

~ In final suppert of our view, is the faot that Art.
8247b, V.C.8., provides that Navigation Distriocts may declare
their unneeded lands surplus and sell them to private parties.
If a Navigation District were authoriged to acqulre the fee
simple title to State ewned submerged lands under Art. 8225,
it might subsequently declare such land surplus and dispose
of them under Art. 8247b. We do not believe that it was the
legislative intent by enacting Art. 8225 teo create such a
method for the diaspesal of State owned submerged land. Thus,
in view of Art. 8247b, we belleve the legislature intended
that Art. 8225 autherize the appropriation by Navigation Dist-
ricts ef only an "easement" or "paramount right of use" in
State owned submerged lands.

By the provisions of Art. 4026 and 4051, et seg., V.C.S.,
the Legislatuire has placed the management and control of the
shell and gravel underlying the waters of the State ln the
Game and Fish Commissien and has likewise authorized the Game
and Fish Commissien te igssue permits for the commercial dred-
ging and sale of this shell.

Since Art. 8225 authorigzed only the grant of a "para-
mount use for navigatien" in State ocwmed submerged lands,
thege Acts are not mutually antagenistic but can be harmoniocus-
ly construed together. We believe the Legislature so intended.
Granting of commercial shell dredging- permits by the Game and
Fish Commission upon the lands in gquegtion is not necessarily
incompatible with "the parameunt use for navigation purposes”
to which the lands have been apprepriated. If in fact com-
mercial shell dredging does not imterfere with the paramount
ugse te vhich the land is apprepriated, then we are of the
opinien that the Game and Fish Commission 1s authorized teo
issue commercial shell dredging permits on the submerged lands
included in patents submitted with your request. Obviously
a permit validly issued would authorize the removal of shell
from the area included within the limits of the permit. Sheuld
any conflict arise between the Navigation District and the
Game and Fish Commission concerning shell dredging on the
area im question, this cenflict should be resolved by &dmin-
istrative preocesses between the governmental agencies bearing
in mind the parameunt use fer navigation.

In reply te your second queation, we inferm you that
the Navigation District might remove er provide for the
remeval of shell commercially from the area in guestion with-
sut obtaining & shell dradging permit frem the Game and Figh
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Commission. We 40 not mean to imply by this answer that
Navigation Districts are legally authorized or empowered

to perform &mny function other than those in development

of and in aid ef navigation. Hewever, if as an inoldent

teo cemstructiiom werk, it is necessary to remove shell from
the submerged land 1n question (dredging channels, etc.)

ve are of the opinion that the District might receive re-
muneration for the shell se remeved without the necesaity
of ebtaiming & cemmercial shell dredging permit frem the
Game and Fish Cemmissien. Our views expressed hereln are
comsistent with Art. 976, V.P.C., wherein said article
declares it to be & penal offenge to remeve or disturdb shell
and gravel within the waters of this State ether than that
necessary or imcidemt te mavigatien or dredgiag under State
or Federal autherity witheut first obtaiming & permit frem
the Game and Fish Commissien. o

SUMMARY

o The Game and Figh Commissien has
sutherity under Articles 4026 and 4051,
ét seq., V.C.85., te isgue permits fer -
commﬁrcial shell dredging em State evned-
landg patented to the Rueces County Navi-
gatien Distriot under autherity eof Article

225, V.C.8., se leng as the dredging does
net imterfere with the parzmount use of
said land for mavigatioen purpeses.

- A permit frem the Game and Fish
Cenmigsion te dredge shell enm landa here-
teferé pateatéd te the Nueoces Ceunty Navi-
gatien District is met a Dprerequisite te
the remeval of ghell cemmeroially frem said
lands se leng as such remeval is imcidenmtal
te autherized mavigatienal purpeses.

Very truly yeurs,

WILL WILSON '
Atterney General of Texaa

oDl

Milten Richardson
. Assistant
MR:bk
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APPROVED:

O?IRION COMMITTEE B
K. Grady Chandler, Chalirman

el
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