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General Land Office Re: Whether the descrip-
State of Texas tion of land contalned
Austin 14, Texas in an advertisement for

bids for mineral lease
controls over an ambl-
guous aescription con-
tained 1n & lease execu~
ted subsequent to an

award to the successful
Dear Sir: bidder.

Your request for officlal opinion, dated July 24,

1957, is based uvpon the factual situation briefly outlined
below:

On December 3, 1946, the School Land Board advertised
for oil and gas lease a portion of the Canadian River as
"Tract 1, Canadiar. River bed, containing approximately 1742
acres {see sketon atiached)". The sketeh referred to clearly
discloses the east roundary of the lease as being a line ex-
tending from a pcint whers the east line of Section 16, Block
47, H&TC Railway Company Survey, intersects the north bank
of the river, tc a point where the east line of Section 58,
Block 46 of =msaid survey intersects the south bank of the river,
The west becundary of the area to be leased clearly was shown
by saild plat tc bhe from a point where the west line of Section
15 sald Block 47 intersects the north bank of the river to a
point where the west line of Section 62, Block 46 intersects
the south bank of fthe river.

The J.M, Huber Corporation, as high bidder, was award-
ed a lease, On December 11, 1946, lease No., M-30403 was issued
to that company. A descripilon of the property as contalned
in the lease wag the same as that set forth in the adver-
tisement for lease with ar additional reference to "fleld
notes on flle in the Zeneral Land 0ffice M.F, 1864", The field
netes in the r'ile referred to encompass less area than that
depicted on the plat which formed the basis of the bid,

Stated briefly, the field notes call for an easterly and west-
erly boundary of the ztrip to be leased as running north and
south whereas the sketch or plat show these boundaries as



Hon. Eari Rudder, page 2 {WW-248)

running a few degree% off of nerth. The net result is that
two pie-shaped tracts [one on either end of the area desc-
ribed by the fileld no*es) were included in the sketch but
exeluded by the field notes, Since the field notes as well
as the sketch were incorpcrated in the lease there results
an amblgulty in the description of the property leased,

You further pcinted out that in Cause No, 59581,
State v, Whittenburg, in the Distriet Court of Travis County,
Texas, Sird Jadicia. bistrich, affimed in 157 S.W. 24 691,
the State recoversd land which In general i3 descrited in
accerdance with the field ncies hereinabove referred to., In
that Jjudgment i was held that Sormer lease No, 18164 em-
braced the game land and waz in full feorce and effect, In
Cause No, 74737, Stats v, Midstates 01l Corporatiocon, in the
District Court of Travis County, Texas, Obth Judicial Dis-
trict, lease Ho, 15164 was set aside and the land was de-
goribed in that Iudgment in tne sams manner a8 the judgment
in the Whittendburg cazs and as aﬂafvihﬂd ir the field notes.
In 19547 T, M, Tuber Cnrromatisn, the successful bldder as
hereinabove outlined, assignsd a portion wf its lease and in
such assignment r@ﬁﬂwrﬂd Lo the traszt invelved as beling de-
gscribed in the fi2id notes in the Whittenburg case,

Finally y»ou nave advized that pricr toc the execution
of the lease in q“e%qimn tre Commissioner nad leased up to
the westerly boundary; of the area as shown on the sketch
under sonslderation, %Wd tnat subsequent teo such lsage he
has advertiged for lesss the triangle on the east of the aresa
descrlbed by the fleld notes,

- Informed us that nelther
r Corpcration was aware
onn betwsen the field notes
ecent date.

the GGH@”?L b
of the disgcr=p
and the %19*”r

o

In view nf the Toregning facts you posge the following
questions:

"(1} Are the Easterly and Westerly limits
of Lease M-32403% aa desaribed ir the plat at-
tached Lo thes lease and abttached to the notice
for bids or as dzsgcribed in the field nctes
referrad o in f{” No, M-18164%, the Whittenburg
zage and the Midgtates 011 Corvoration case?

'.E
it

"{(2) Can J.M., Huber Corporation now claim
that Lease No, M-3040C3 covers the acreage shown
on the plat In view of 1ts knowledge of the
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Whittenburg case and the description son-
tained in the judgment therein, as reflected
by the assignment executed by the said J.M,
Huber Corporation in 19547

"(3) If the lease covers the area as
shown on the plat, will 1t be nesessary that
an amendment, to the lease be executed by the
Commissioner?

"{L} IF the answer to question Wo, 3
ig in the affirmative, should such sn amend-
ment be approved by the School Land Board?

"(5) 1If
on ths plac, w
lagsee to pay
rental on the

=98¢ covers the area shown

_ Y he necegsary for the

tne 3tate additional bornus and
< the increased asreage?"
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o
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That a skebtch or plat 18 2 legal means of deseribing
real estate is Pundav~n 21l. 14-B Tex, Jur. pdges 658-662
and cases there clited., Lilewiss, there iz nc question here
of the acouracy oﬁ the sketsh zmployed by the State or the
fact that 1t depicts with »rmplete certainty the boundaries
of the ar=z eonceﬂming wihioh ids were invited,

Further, sinc- trh=rs 1is not the slightest indication
of knowledge or the rart ~%¥ the 3tate or of Huber regarding
the disparity hetwe the fleld notes and the sketch, there
is no bagis for a cortention of a novation or "new contract”
upon the execution or Asli very of the lezse proper, For the
game reason, W2 believe fthat no garticular significance can
in this casze ve atbripeted to the fast that Huber, in a sub-
gsequent tr-wﬂﬂﬁw af the leass, referred to the fleid note
descriptioson zortained in the Whlttenburg,@a%e as a means of
describving the property which Huber then thought was aceu-
rately reflected by susn Pizld notes. It 1s manifest that
Huber'z reference to gunh field notes was the result of a
mistake of fact, just as both Huber and the State executed
the lease urder an 1derntical misapprehension of fact.

N

The principal guestion presenteﬁ is thus narrowed
to whether a valid o aet o was consummated between Huber
and the States prizr e sxacution and delivery of the
leage under consideratison, 1Y there was susch zontrant it fol-
lows that ths lezsé sltimately dosumernting the agreement must
necesgarily conform thereto.
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It 18 settled law 1in this State that upon the ac-
ceptance of a bid a binding contract 1g formed between the
parties which may nct be altered by subsequent unilateral
action, Lane and Nearn v, Warren, 115 S.W, 903 (Civ. App.
1909, error ref.). Although this decisicn relates to a eon-
tract between individuals the doctrine thereof applies with
equal force to an agreement bhetween the State and an indi-
vidual. Jumbo Cattie Company v, Bacon, 79 Tex. 5, 14 S.W,
?Ao (%890); State v, Rovison, 119 Tex. 202, 30 S.W. 24 292,

1930).

The foregeoing authorities are decisive of the main
question here under consideration. Whether a contract came
into existence between Huwer and the State upon compliance
by Huber with the sales acht, in accordance with the holdings
in the Jumbo Cattle Company case and the Roblson case, supra,
or whether such contract &id not come into being until the
acceptance by the Schcenl Land Board of the Huber bld, it
18 unnecessary to deeclds, See discusalons of this question
in Schneider v, lLipscomt County Nat., Farm Association, 146
Tex, 66, 202 S. W, 2d 532, 230 (1947}, In either view a
binding contract waz resched between the State and Huber not
later than upon acceptance of Huber's bid by the State School
Land Board. This, of eourse, was prior to the execution of
the lease in questicn, Tharefore, the lease must necessarily
conform with the priscr zontract between the parties and when
g0 coenformed embracss the property depicted in the sketch
or plat by whish the bid was invited and made.

With raspect to the various speciflilc questions pro-
pounded it iz ~»ur opinlon and you are sc agdvised:

(1) That tre easterly and westerly limits of the
lease M-20403 legally are ag daplcted on the plat atbtached
to the notice for bids, Since the field notes are inconsils-
tent with the sizeteh thay legally form no part of the contract
between Huber and the State and must be rejected,

(2) That the reference by Huber in its asubsequent as-
signmerit to the field notes forms no basis for an estopel
because it is evident that such reference was the result of
an innocent mistake., Moreover, the State had no occaslion to
and in fact did net in any way rely on nor was 1t prejudiced
by such reference and in the abserce of such a showing an
estopel will not ile, Kuehne v. Denson, 148 Tex., 54, 210 S.W.
2d 1006, 1008-100a, (134S7,
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(3) Since the lease, as now drawn, contains an am-
biguous description of the property an amendment correctly
describing the property should be executed by the Commlis-
sioner.

(4) The sorrective amendment should have the approval
of the School lLand Board. Article 5421¢-3, 10, V,.C.S3.

{8) According to the notlce for bids the tract was
leased on an "apprroximste'" acreage basis. The bonus pald
therefor need not ve adjusted unless the increase in acreage
occasioned by the inclusion of the triangles in questlon ls
unreascnable. Rich v. Ferguson, 45 Tex. 395 (1876); Slagle v,
Glark, 237 S.W. 24 420 (Civ, App. 1951); see also Wooten v,
State, 142 Tex, 238, 177 3.W. 24 57, 58 (1944}, Since we do
not at this time know the amount of acreage contained in the
two triangles we are unahle to determine whether the addition
thereof will constitute an "unreasonable" increase. With
respect to an increase in the payment of rentals ycur atten-
tion is invited to Paraz—aph 2 of the lease whereln Huber has
agreed to pay rentals upon the actual acreage after the
amount thera=nf has beer determined by a survey acceptable to
the Commissioner, This s~ntraztual provision is controlling
(as to rental paymentsz) amd if a survey of the entire area
reveals more than 1742 seres, the aciual acreage should form
the basis for the corpobation of all rentals accruing sub-
sequent to the survevw,

_ SUMMARY

1} A Jegal ‘escription of land contained
in an advertizement for bids for mineral lease
controls snd taves Drecedsnce over an ambiguous
deseripticn contalned in a leage exesubed sub-
gequent. o an awiard to the successzful bidder
and the Tezse should be reformed to aonform
with the former descoription,

{2} An innccent reference by a lessee in
an assignment of a lease to an errcnecus de-
seripticn of the property embraced, when not
relied on by or prejudicial to the interests
of the 3tate, will not estop the lessee from
asgerting a righ% to reform the lease to con-
form with a pricr contract,

{3) A lease purporting to document a pre-
exizting contract and contalning an erroneous
property descripbion should be amended or re-
formed +to cenform with such prior sontract.
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(4) The Commissioner of the General Land
Office 1a authorlzed to amend and sorrect an
erroneous lease only upon approval thereof by
the Sc¢hool Land Board.

(3) Where a lease is entered into upon
an "approximate" acreage basis no adjustment
of the bonus paild legally is required unless
the excess !n ancreage 18 unreasonable. The
rentals payable under the lease in question
are, according to the contrast 1tself, deter-
minable by the actual acreage content after
guch asreage 18 determined by a survey accep-
table to the Commissioner of the (eneral Land

Office.
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