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OF TEXAS

AUSTIN 11, TEXAS

ATTORNEY GENERAL February 18, 1958

Hon. William A. Harrison Opinion No. WW-293-A

Commissicner of Insurance.

State Board of Insurance Re: Disposition to be made of
Austin 14, Texas insurance company investmetits

which do not meet qualifica-

tions required by the appro-

priate investment statutes.
Dear Mr. Harrison:.

This opinion is given to you in lieu of Opinion No.
WW-293 dated October 31, 1957, which 1is withdrawn.

You have requested our oplnion as to the proper pro-
cedure to be followed under factual slituations which involve the
disposition of investments, which do not comply with statiitory
requirements, made by various insurance companiea. The factual
situations will be discussed in the order stated in your letter
of request,

"1. Section 4 of Article 3.39 provides that a
life Insurance company shall not invest more than
10% of 1its own capital, surplus and contingency
funds in the stock of another corporation. ABC Life
Insurance Company invests 25% of the amount of its
capital, surplus and contingency funds in the capl-
tal stock of another corporation contrary to Section
4 of Article 3,39. Heretofore it has been the prac-
tice of the 'Board to allow the company to retain the
entire investment, but to non-admit the excess invest-
ment over the .statutory limit. Should the Board allow
the Company to retain the investment, but for finan-
cial statement purposes (1) non-admit the entire
amount or (2) non-admit the 15% excess investment over
the amount alloved by the statute; or should the. Board
require the company tc (3) dispose of the excess in-
vestment or (4) dispose of the entire investment, be-
cause in such amount, it is not permitted by the
statute, and is therefore prohibited?"

‘ Section 4, Article 3.39, Texas Insurance Code, provides
that any life insurance company may invest its capital, surplus
and contingency funds over and above the amount of its policy re-
serves in the capital stock of another corporation, which
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corporation miat meet certain requirements not here pertinent
provided "that it shall not invest more than ten percent (10%5
of the amount of 1ts cepital, surplus, and contingency funds

in the stock of any one corporation, . . .". You have stated
that heretofore it has been the departmental interpretation of
this article by your predecessors in offlce to permit the com-
pany to retaln the entire investment but to non-admit the excess
investment over the statutory limlt. We cannot agree with your
departmental interpretation.

The language contained in the proviso above guoted is
mandatory and specifically prohilbits the investment by the com-
pany of more than ten percent of the smount of 1its capital,
surplus, and contingency funds in the stock of any one corpora-
tion. This portlion of the statute 1s unambiguous. It is our
opinion that you stould requlire the lnsurance company to dispose
of all of 1ts investment 1in the capital stock of the corporation
which is8 1in excess of the ten percent of the emount of the capil-
tal, surplus, and contingency reserves of the insurence company.

"2, 8ection 2 of Article 3.39 authorizes a life
insurance company to make loans upon first liens upon
real estate, the title to which is valid and the value
of which is 40% more than the amount of the loan there-
on. ABC Life Insurance Compeny makes & loan of $10,000
secured by a first llen upon real estate which has a
value of $10,000, thereby being contrary to provisions
of Section 2 of prticle 3.39. Heretofore it has been
the practice of the Board to allovw the Company to re-
tain the entire Investment, but to non-admit the excess
of the amount of the loan over the statutory limit.
Should the Board allow the Company to retain the note,
but for financisl statement purposes (1) non-admit the
excess amount of the loan, {2) non-admit the entire
loan, or (3) require the Company to procure the neces-
sary additional security for the loan; or, because the

~loan 1s not in fact one which is permitted by the atat-
ute, and is therefore prohibited, should the Board (&)

require the Company to completely dispose of the asset

because 1t does not comply with the statute?”

Section 2 of Article 3,39, Texas Insurance Code, pro-
vides that any life insurance company may lend any of its funds
and accumlations in loagns upon first liens upon real estate, the
title to which 18 valid and the value of which 1s forty percent
more than the amount loaned thereon. It 1s clear from this fact-
ual situation that the amount of the loan sguals one hundred per-
cent of the value of the real estete, thereby violating the ex-
press provisions of Section 2. You have stated that it has been
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the departmental interpretation of your predscessora to permit
the company to retain the entire investment and to non-admit

the excess amount of the loan over the statutory limit. This
practice we belleve to have been in error. It is our opinion
that since the making of the original loan was prohibited as a
matter of law by the provisions of Section 2, the company should
be required to completely dispose of the asset or re-negotidte
or readjust the loan so that the investment meets the standards
of Section 2. However, for the purposes of determining solvency
of the company, that portion of the loan which meets the per-
centage requirements of the statute should be admitted until the
company disposes of the loan, or readjusts 1t to meet the re-
quirements of the Insurance Code.

"3, 8ection 4 of Article 3.39 permits a 1life
insurance company to invest its funds in the stock
and commercial notes of a corporation which has been
in existence for a periocd of five years next preced-
Ing the investment. ABC Life Insurance Compeny
Invest 1ts funds in the stock and commercial notes
of a corporation which has not been in existence for
five consecutive years preceding the inveatment,
which 18 therefore contrary to Article 3.39. Hereto-
fore it has been the practice of the Board to allow
the company to retain such an investment, but to non-
admit 1t for financlal statement purposes. BShould
the Board (1) allow the company to retain the stock
and notes, but non-admit them for financiel state-
ment purposes, or (2) since the stock and notes do
not meet the qualifications of the statute, and are
therefore prohilbited as investments, should the Board
require the Company to dispose of the investments as
being contrary to the statute?”

Under the provislons of 8ection &4, Article 3.39, Texas
Insurance Code, any llife insurance company may inveat its capi-
tal, surplus and contingency funds over and above the amount of
1ts policy reserves in the capital stock, bonds or other commer-
cial notes issued by any solvent corporation which has not de-
faulted in payment of any debt within five years next preceding
such inveatment. This provision necessarily prohibits the insur-
ance company from investing in the stock or commercial paper of
any corporation which has not been in existence for a period of
five years next preceding the date of such investment. It appears
that the departmental interpretstion of 8ection 2 by your prede-
ceasors has been to allow the company to retain the investment
but to non-admit it for financisl statement purposes. It is our
opinioh that such departmental construction was in error. The
stock and commercial notes of the corporation which has not been
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in exlstence for five consecutive years preceding the date of
the investment, being wholly unauthorized as a legal investment
under the terms of the statute, you should require the Insur-
ance company to dispose of ita entire investment in both the
stock and the commercial notes.

"4, Section 7 of Article 3.39 permits a 1life
insurance company to invest not nore than 5% of its
admitted assets in the debentures of a public util-
1ty corporation. ABC Life Insurance Company invests
more than 5% of its admitted assets in the deben-
tures of a publiec utility corporation, contrary to
Section 7 of Article 3.39. Heretofore 1t has been
the practice of the Board to allow the Company to
retain the entire investment, but to non-admit that
part of the investment that exceeds the statutory
amount. 8hould the Board sllow the Company to retain
all the debentures, but for financial statement pur-
poses (1) non-admit the excess of the investment over
5% or (2) non-admit the entire investment because it
does not comply with the statute; or, since the ac-
tual investment exceeds that amount permitted by the
statute, and 1s therefore prohibited by the statute,
should the Board require the Company to (3) dispose
of the excess investment over 5% or (4) dispose of
the entire inveatment because 1t does not comply with
the statute?”

Section 7, Article 3.39, Texas Insurance Code, provides
that any life insurance company masy Iinvest any of its funds and
accumilations in the debentures of a public utility corporation
meeting certain regquirements, but expressly provides that "in no
event shall the amount of such investment in debentures under
this subdivision exceed five percent {5%) of the admitted assets
of the insurance company making the investment.” The departmental
interpretation of Section 7 by your predecessors has been to per-
mit the company to retain the entire investment but to non-admit
that part of the investment exceeding the statutory five percent.
It is our opinion that this departmental interpretation is in-
correct in view of 'the express prohibition contained in the stat-
ute that in no event shall the amount of such investment exceed
five percent o he admitted assets of the corporation., There-
fore you should require the company to dispose of 1its investment
in the debentures in excesa of five percent of its gdmitted as-
sets, D ‘

"5, Article 3.40 provides no life insurance com-
pany shall make any Investment In a home office bulld-
ing if, after making the investment, the 'total
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investment' of the company in its home office
exceeds 33 1/3% of the company's admitted assets.
ABC Life Insurance Company has admitted assets
of $750,000. The Company pays down $250,000 cash,
takes title to a building worth $500,000, and
lves its note to the vendor for an additional
250,000. 1In determlining what is the 'totsl in-
vestment' of ABC Company in 1ts home office prop-
erty, should the Board (1) look only to the com-
pany's equity in the building of $250,000, or (2)
look to the total of the equity plus the note
given by tne Company? If you are of the opinion
that the Board must loock to the total of the equity
plus the amount of the note given by the Company
should the Board allow the Company to retaln the
building, but for financial statement purposes
(1) non-admit the excess investment in the bulld-
ing, or (2) non-admit the entire investment; or
should the Board (3) require the Company to dis-
pose of the home office building because 1t ex-
ceeds 33 1/3% of the Company's admitted assets,
and is therefore prohibited by statute?

"In the same fact situation as given above,
the company assumes liablility on a note for the
remaining $250,000 obligation rather than give its
own note for such amount. Would your answers to -
the above questions still be the same, and if not,
in what regard would they be different?

“In the same fact situation as given sbove,
the company merely takes title to the bullding
'subject to' the remaining $250,000 obligation, but
does not assume liabllity therefor. Would your an-
swers to the gquestlons in the first paragraph be
the same, and if not, in what regard would they be
different?”

Article 3.40, Texas Inasurance Code, permits any insur-
ance company to acquire & home office building, but limits the
investment in such home office bullding as follows:

"1(b). No company shall (after the effect-
ive date of this Act) make any investment in the
properties described-in paragraph 1{a) above if,
after making such investment, the total investment
of the company in such properties 1s in excess of
thirty-three and one-third (33 1/3%) percent of its
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admitted assets as of December 31lst next preced-
ing the date of auch investment; provided, how-
ever, that such investment may be increased to as
mich as fifty (50%4) percent of the company's ad-
mitted assets upon advance approval by the Board
of Insurance Commissioners; provided further, that
such inveatment may be further increased if the
amount of such additional increase ls pald for =
only from surplus funds and is not included as an
admitted asset of the company. . . . ."

It is further provided that the above quoted limita-
tions do not apply to a bona flde Iinvestment in home office -
property actually made by contract, or otherwlse, for remsonsble
and adequate consideration prior to the effective date of the
Act, (Acts 1955, 54th Leg., p. 916, ch. 363).

It must be pointed out that there are other provisions
of the Code which require life insurance companles to maintain
assets of a certain character to the extent of its reserves, capi-
tal and surplus and in some instances forbld the holding of real
estate to the extent of such items. (See, for example, Article
3.02 and Section 9 of Article 3.39.) Since the applications of
these additional restrictions depend upon facts outside the scope
of your request, we express no opinion thereon.

The word "investment" is difficult to define, and since
1t 1s deemed vague and has acquired no technical definition, the
meaning must be determined by the context in whieh 1t 1s used.
When used with reference ‘to property, the term involves the 1dea
of Intended profit and lmplles the contractual relation of pur-
chaser and seller or borrower and lender, and a certfain measure
of permanence in contrast to a speculative or temporary measure.
48 C.J.8. p. 760. Applying the broad general definition to the
vord "investment" as used in Article 3.40, it seems clear that
the term "investment in & home office building" would indicate
the amount of capital, whether represented by money or by promis-
sory notes, which the insurance company has obligated itself to
pey as a consideration for ascquiring the home office building
vwhich is to be used for the purpose of making a profit for the
 insurance company upon the funds expended or to be expended for
its purchase. It is alsoc true that when the insurancs company
executes its note to the vendor of the property for $250,000.00
as part of the purchase price thereof, the company has obligated
its assets to that extent and that such obligation would consti-
tute an investment. If the insurance company, having $250,000.00
of its own money, which represents part of 1ts admitted assets,
borrowved from a third party an equal amount, then purchased the
home office bullding for $500,000.00 in cash, the purchase price
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would represent &h investment made by the insurance company in
a total amount of $500,000.00. It 1is immaterial whether the
additional $250,000.00 ls represented by a note to the vendor
of the property or whether it 1ls represented by a note payable
to a third party.

We hold that the term "investment" as used 1n this
Article includes the total cash and notes of the company given
for the purchase prige.

Under the factual situation given by you, assuming
that the ABC Life Insurance Company had no surplus fuhds, where
such-company had $750,000.00 in admitted assets and paid down
$250,000.00 in cash, taking title to a building worth $500,000.00,
and giving its note to the vendor for an additional $250,000.00,
the total investment by the company in such a building would be
$500,000.00 or two-thirds of its admitted assets., Such an in-
vestment being in excess of the limits permitted by Article 3.40
would be improper and the Boerd should require the company to
dispose of the same, or make such other adjustments as will bring
the inveatment within permissible limits. For the purposes of
determining the solvency of the company, that portion of the in-
vestment not in excess of 33 1/3% of its admitted assets should
be admitted until the company disposes of the investment or makes
such other adjustment as will bring the investment within the
permissible limits.

You then request our opinion at to whether the fact
that the $250,000.00 note in question was assumed by the com-
pany instead of being executed by it would change the stgtus of
the investment. In the alternative, if the company took title
to the home office building subject to & $250,000.00 cutstanding
obligation and dld not assume liabllity for the payment thereof,
you ask If the situation would be changed. The difference be-
tween the assumption by & purchaser of an outstanding obligatioen
imposed upon property and the taking of title to the property by
the purchaser subject to the outstanding obligation is well

stated in Fidelity Union Fire Insurance Co. v. Cain, 28 3.W. 24
833, 835 (Civ. App. 1030) as follows: |
"The difference between a purchaser of land
assuming a payment of & lien indebtedness thereon and
in purchasing the land subject to such indebtedness
is saimply that, in the former case the purchaser be-
comes personally llable for the payment of the in-

debtedness while in the latter csse no such personal
liability exists.”
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In accordance with this legal principle it would be inmaterial
whether the insurance company exscuted its own note payable to
the vendor in the sum of $250,000.00 or assumed the payment to
its vendor of a note in the sum of $250,000.00 which had been
executed by a third party, both notes being secured by a llien
upon the property in question.

Where the home office building 13 conveyed to the in-
surance company subject to a previous indebtedness in the sum
of $250,000.00, a different rule would prevall. In all three
cagses described, the indebtedness would constitute a burden upon
the home office bullding, the latter constituting & primary fund
for the discharge of such indebtednesa. However, in the case of
the company acquiring the title to the bullding from A subject
to an ocutstanding indebtedness in the sum of $250,000.00 owing
by A to B, which was secured by a llen upon the property in
question, and which indebtedness the company did not assume to
pay to B, it is our opinion that the Investment made by the in-
surance company would be only in the amount of $250,000.00, the
primary obligation to pay such indebtedness to B remalning in
A, the maker of the note. In this connection it may be noted
that although & deed may contain a clause that the land 1ls pur-
chazsed subject to the lien indebtedness, the use of other lan-
guage 1in the deed may evidence an intention on the part of the
purchaser to become personally liable for such indebtedness.

"6. ABC Life Insurance Company has total ad-
mitted assets of $500,000. An outside source
makes a surplus contribution to the company of =
home office building which is worth $500,000, and
the Company carries the bullding as an admitted
asset at this figure. Is this building an 'in-
vestment' which is prohibited by the statute be-
cause 1t exceeds 33-1/3% of the admitted assets
of the Company? Or Is it admlissible as ﬁn asset
because the Company has r.ot expended or "invested'
any of its funds or accumulations to acquire the
building? In other words, where an 1lnsurance com-
pany does not actually expend or 'invest' any of
1ts funds or accumuilations in an asset which would
otherwise be prohibited by applicable statutes,
should the Board consider the item just as though
funds had actually been expended or Invested there-
for? Would it mske any difference 1f The item was
capitalized or remained as surplus?”

It appears from the above factual situation that the
1ife insurance company has acquired as a contribution without
the payment of any conaideration therefor a home office bullding
worth $500,000. Article 3.40 of the Texas Insurance Code as
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amended in 1955, expressly allows a life insurance company to
"secure, hold and convey"” real estate only for the purposes and
in the menner named and authorized in Article 3.40. 3ection
1(b) of this Article provides a limitation on the "investment”
that & company may meske in home office property. This provision
makes the use of funds or assets of such a company in excess of
the 1limits described improper. 8ince, in the instant case, no
funds or assets of the company have been used to acquire the
property, there has not been an Ilmproper use of the company's
funds, even though the contributed property exceeds the statu-
tory percentages allowed. In our answer to your Question No.

5, we have previously held that Section 1(b) of Article 3.40 not
only prohibits the Investment of funds in excess of the limits
therein prescribed, but also prevents the company from showing
as an admitted asaset the exce=s by which such investment exceeda
the permissible limits. Whille the first impression may be that
this restriction on the admlssibility of home office property ~
es an asset appllies only to home office property acquired by way
of investment, we do not belleve such a construction properly
reflects the legislative intent in the enactment of the amend-
ments to Article 3.40 in 1955. Section 1l(c) of Article 3.40 is
as follows:

"The value of each such investment in the prop-
erties described in Paragraph 1(a) shall be subject
to the approval by the Board of Insurance Commlisslion-
ers; and the Board may, In 1ts discretion, at the
time such investment is mede or any time when an ex-
amination of theé company is belng made, cause any
such investment to be appralsed by an appralser ap-
pointed or approved by the Board, and the reasonable
expense of such appraisal shall be pald by such in-
surance company and ahall be deemed to be a part of
the expense of examination of such company. No such
insurance company may hereafter mske any increase in
the valuatlion of any of the propertles described in
Paragraph 1(a) unless and until such increesed valua-
tion shall be likewlse approved by the Board, subject
to the limitations and condltions set out in Paragraph

1(b);"

The purpose of this section of Article 3.40 is to pro-
vide & mechanism for valuation of home office property. It i=s
true that in the first sentence of this section the description
of ‘the property is couched in the term of "an investment"”, but
note should also be made of the last sentence of this section,
wherein it is provided that any increases in valuation of "any
of the properties described in paragraph 1l(a)" must be approved
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by the board, "subject to the limitations and conditions set out
in paragraph 1(b)". The property described in paragrsph 1l(a)

is "one bullding site and office building" regardless of whether
the same was acquired by means of Investment in contrast with an
acqulslition by way of contribution. No reasonable argument could
be advanced that the Legislature intended that the original eval-
uation of home office property acquired by means of contribution
would not be subject to the admitted assets limitations of Sec-
tion 1(b), while at the same time increases in valuation should
be so limited.

It miat be noted that the Legislature has not aslways
used the term "investment" solely in the strict sense of prop-
erty acquired by means of disbursement of funds or assets. One
only need look at the provisions of Subsection (5) of Section 1
of Article 3.02 as amended by S.B. 12, 54th Leglslature, 1955
(same bill amending Article 3.40), to see that thls statement is
correct. This provision 1s, in part, as follows:

"Such minimum capltal and surplus shall, at
the time of Iincorporation, consist only of lawful
money of the United States, or bonds of the United
States, or thias State, or of any county or incor-
porated municipality thereof, or government insured
mortgage loans which are otherwise authorized by
this chapter, and shall not include any real esatate;
provided, however, that fifty (50%) per cent of the
minimim capital may be invested 1In flrst mortgage
real estate loans. "After the granting of charter,
the surplus may be invested as otherwlse provided in
this Code. Notwithstandlng any other provisions of
this code, such minimum capitel shall at all times
be intained in cash or in the classes of invest-
men%s described in this Article.”

To give the term "invested" the restricted meaning would
require that at the time of incorporation the minimm capital and
surplus may, for instance, "consist” of government insured mort-
gage loans not necessarily acqulred by lnvestment, but that as
to other first mortgage real estate loans, the company must have
acquired such assets by means of a disbursement of its funds or
assets. Similarly, in the last sentence quoted above, the Legls-
lature has provided that the minimum capitsl shall at all times
be "maintained in cesh or in the classes of investments" described
therein. Obviously, this provision was not Intended to require
the company to maintain its minimum capital in the form of sasaets
which had been acquired by the disbursement of its funds or other
assets. Clearly, the meaning here given to the term "investments”
by thg Legislature is synonymous with the terms "property" and

assets”,
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Similar treatment of the term "investments" and its re-
lated terms may be observed in Article 3.22 and Section 9 of
Article 3.39, each of which provisions were amended by Senate
Bill 12 of the 54th Legislature, 1955, which is the same bill
amending Article 3.40 here under discussion.

The restrictions embodied in Section 1(b), limiting _
the value of home office property which may be included by a com-
pany as an admltted asset, were placed in the law for no other
purpose than to provide security for the policyholders and stock-
holders. As these contributed assets will be used to make up
the necessary reserves and other protection required by law for
policyholders' and stockholders' benefit, we are of the opinion,
in view of this fact and the foregoing discussion, that the con-
tributed home office building in your fact situation may be
shown on the statement of the company as an admitted asset only
to the extent and percentage permitted by Section 1(b) of Arti-
cle 3.40. Any amount over the statutory percentages must be
non-admitted as an asset, because the statutory protection to
polleyholders and stockholders is not avallable in this excess.

7. Article 2.08 provides that the capital
stock end minimum surplus of a casualty company
shall consist gnly of certain specific i1tems. The
capital stock and minimum surplus ¢f XYZ Casualty
Company consists of cash, United States Government

" Bonds, several notes secured by first mortgages
upon real estate, the title to which 1s valid, but
the payment of which 13 not insured by the United
States or any of its agencies, which 1s contrery to
Article 2.08, and a number of notes secured by
first mortgages upon real estate, the title to which
1s valild, and the payment of which is insured by the
Unlted States or one of 1ts agenciles, but the total
amount of these insured notes exceeds 50% of the
capital stock and minimim surplus of the Insurance
company, which 1s also contrary to Article 2.08.
First, should the Board (1) allow the company %o re-
tain the uninsured notes, but non-admit them for
financial statement purposes, or (2) require the
company to completely dispose of those notes which
are not insured because they are not authorized by
the statute, and thus are prohibited by 1t? Second,
in dealing with the 1lnsured notes, should the Board
allow the company to retaln these notes, but for
financial statement purposeas (1) non-admit that
amount of the notes that exceeds 50%€ of the capital
stock and minimum surplius or {2) non-admit the total
amount of' these notes because 1t exceedszs 50% of the
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capltal stock and minimum surplus and is thereby pro-
hibited by the statute; or should the Board require
the company to (3) dispose of that amount of the notes
that exceeds 50% of the caplital stock and minimm sur-
plus or (4) dispdse of the total amount of the notes
because 1t exceeds 50% of the capital stock and mini- .
mm surplus, and is thereby contrary to the statute?"

Article 2.08, Texas Insurance Code, regquires that the
capltal stock and minimum surplus of a casualty insurance com-
pany shall conslst only of certain items, one being notes secured
by firat mortgages upon unencumbered real estate in Texas, the
tltle to which 1s valid and the payment of which notes i1s insured
by the United States of America or any of its agencles, provided
that the investment In such notes shall not exceed one-half of
its capital stock and minimim surplua. BSince the provisions of
Article 2.08 are mandatory, none of the uninsured notes should be
permitted to constitute a part of the capltal stock or minimm
surplus, and only such insured notes as do not conastitute more
than fifty percent of the capital stock and minimim surplus of
the company should be permltted to remain In that category. The
Board should require such company to dispose of suech property
and replace the same with property which meets the standards of
Article 2.08 for the investment of the capital stock and minimum
surplus, or regquire that such other steps be taken as will secure
compliaence with the terms of Article 2.08.

It should be pointed out that Section 3, Article 2.10,
Texas Insurance Code, provides that a casualty company mey invest
1its funds over and above its capital and minimim surplus in first
mortgages upon unencumbered real estate, the tltle to which is
valid and the market velue of which is not less than forty per-
cent more than the amount loaned thereon. In view of this provi-
gion the uninsured notes secured by unencumbered real estate, thse
title to which is valid and the market value of which Is not less
than forty percent more than the amount loaned thereon, and the
insured notes 1in excess of fifty percent of the capital atock and
minimum surplus of the company may be retained by the company as
admitted assets provided they are not included in the financial
statement of the company as a part of the capital stock and mini -

mm surplus.
General Comments

It is well =ettled law in Texas that the depsrtmental

construction or interpretation of a statute by the officer, agency,

or department charged with its enforcement shouild be glven great
welght in conistruing the statute involved. However, this rule of
laWw is only appliceble where the verblage or phraseology of the
statute 1s ambiguous or misleading. Departmenta’ construction or
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interpretation may not be looked to in construlng a statute,
the terms of which are clear and unambiguous. Ramsey v. Todd,
9% Tex. 614, 69 S.W. 133, 136 (19022‘ McCallum v, Reteil Mer-
chants Association 41 8. W. 2d 45, 47 (Comm. App. 1931

In our answers to questions 1, 2, 3 and 4, we have
held that the departmentsl construction of the statutes 1in qles-
tion by your pradecessor Boards of Insurance Commlssioners have
been 1n error upon the ground that each of the statutory provi-
sions involved 1s clear and unambiguous. Our holding 1s based
upon the phraseology contained in the first sentence of Article
3.39, Insurance Code, which states that "A life insurance com-
pany organized under the lawzs of this State may invest 1n or
loan upon the following securities, and no other, . . . The
foregoing language is clear and unambiguous and applles to any
loan or Iinvestment made under subsections 1 to 8, inclusive, of
Article 3.39, and is contrary to the departmental construction
heretofore placed by the Board of Insurance Commissioners on the
various subsections of Article 3.39 discussed in thie opinion.

Recognition must be glven to the fact that meny in-
vestments and loans have been made by various companies In good
faith compliance with the departmental interpretation or con-
struction of the statutory provisions involved. Also, since
many of the limits dlscussed involve percentages which, in turn,
relate to questions of value, there is much room for honest 4if-
ferences in opinion and judgment gss to the propriety of any glven
investment. While the final de¢ision of the Board on these mat-
ters must be given effect, the Board is vested with sufficient
discretion to extend the tlme limit for dlsposal or adjustment
of the improper investment so as t¢ prevent, or minimize, the in-
jury which might attend an immediate or untimely disposition or
ad justment of such investment. _

Our answera as ahove set forth are further gualified
as follows: Although at the time of the investment the transac-
tion was in violation of the provislons of the Insurance Code, 1if,
by reason of charged conditlions, such as an Iincrease in the amount
of the admitted assets or & decrease in the amount of Indebtedness,
or by virtue of other factors the present status 1is such that the
transaction, if negotiated at the present time, would not be vio-
lative of the provisions of the Insurance Code, the insurance com-
pany should not be required to dispose of same.

Further, thls office expresses no opinion on whether the
inveatments described in your questions may or may not quallfy as
legal investments under some other provision of the law than the
gpecific provisicns of the Insurance Code mentioned in such exam-

ples.
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SUMMARY
A 1life insurance company may not invest its
funds in the capital stock of any one corporation
in excess of ten percent of the amount of its
capital, surplus and contingency reserves.

A loan made by a life insurance company on’
real estate where the amount of the loan 1s aqual
to the total value of the real property securing
the loan is improper and the company should be re-
quired to dispose of such asset or renegotiate or
read juat the loan so that 1t meets the standards
of Sectlion 2, Article 3.39, Texas Insurance Code.
For the purpose of determining the solvency of
the company, that portion of the loan which meets
the percentage requirements of the atatute should
be admitted until the company disposes of the loan -
or readjusts 1t.: ,

A 1life insurance company cannot invest its
capital, surplus and contingency reserves in the
stock or commercial notes of any company which
has not been 1n existence for a period of five
years next preceding the date of such investment.

A 1life insurance company cannot invest more
than five percent of its admitted assets in the
debentures of a public utility corporation.

A 1ife insurance company may invest 1ts ad-
mitted assets in a home office under the provisions
of Article 3.40 to the extent of 1ts surplus and
33-1/3% (or 50% with permission of the Board) of its
admitted assets to the extent of 1ts capital, lia-

" bllity and reserves. The amount of such total in-
vestment in excess of 33-1/3% (or 504 with permis-
sion of the Board) of its admitted assets may not be
included as an asset of the company for statement
purposes., An investment in home office property in
exceans of these limits is improper and the company
should be required to dispose of such Investment or
make such other edjustments as will bring the in-
veatment within permissible limits. '

For the purposes of determining solvency of a
company, that portion of its investment in home of-
‘fice property not in excess of 33-1/3% of its admit-
ted assets should be admitted until the company
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disposes of the investment or makes such other ad-
justment as will bring the investment within the
permisslible limits.

The term "investment" as used in Article 3.40
Includes the total cash and notes, elther executed
or assumed by the company, that the company has
given for the purchase price of such home office
propercy. : ‘

Where ar. office building 1s contributed as
surplus contribution to an insurance company with-
out the paymert of any consideration therefor by
the company, such transaction 1s not improper though
1t exceeds the statutory percentages allowable un-
der Article 3.40, but such property may be shown as
admitted asset only to the extent and percent-
eges allowed bty said Article.

The capltal stock and minimuim surplus of a
casualty companry car only be invested in the 1tems
specifically named in Article 2.08, Texas Insurance
Code.

The Board 1s vested with sufficient discretion
to extend the time limit for the disposal or adjust-
ment of ilmprcper Iinvestments sc as o prevent or
minimize tne lnjury which might attend an immedlate
or untimely dispositlorn or adjustment of such in-
vestment.

Although at the time of the investment the
transaction was In vliolation of the provisions of
the Insurance Code, 1f, by reason of changed condi-
tions the present status i3 such that the transac-
tion, if negotiated at the present tlime, would not
be vioclative of the provislons of the Irsurance Code,
the Ilnaurance company should not be required to dis-
pose of tae same.
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Yours very truly,

WILL WILSON
Attorney General of Texas

By__8/C.K, Richards
.K. Richards
Assistant

s /Fred B. Werkenthin
re . Werkenthin
Aasistant
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