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Dear Mr. Goodman: :

Your request for an opinion is based on the following
facts as set out in your letter:

"At the general election 1in 1956 the Honorable
J.C. Martin, Sr. was re-elected to the office of
Sheriff of Webb County for the term of 4 years ex-
piring on December 31, 1960; and on Jamuary 1, 1957,
duly qualified and assumed such office and continued
to serve in sald capacity until his death on December

19, 1957.

"The Commissioners Court of Webb County, at its
term in Januray, 1658, duly appointed Mr. P.L. Flores,
a resident citizen end qualified voter of Webb County, as
Sheriff to f1l1ll the existing vacancy In said term of offlice
by reason of the death of the late Incumbent Sheriff
J.C. Martin, 3r. Whereupon, Mr. Flores immediately
qualified for and assumed said office."

Under these factual circumstances, you ask the follow-
ing question, which we have restated slightly for the sake of
brevity: ,

(1) Will the person appointed to fill the
vacancy 1in the term of office of Bheriff be entitled
to hold the office for the entire unexpired period
of the U-year term and until a successor 1s duly
qualified, or .only until the next general election
held next following the date of such appointment?

(2) If the Commissioners Court is suthoriged
to f111 a vacaticy in the office of Sheriff only until
the next -general election, how shall the designation
of the title of the office for the unexpired term be
printed on the offlcial ballots for the primary
election and for the general election? OShould the
ballots show that the election i1s for an unexpired
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term, e.g.: 'For Sheriff (unexpired term endi
Dec. 31, 1960)" or "FPor Sheriff (unexpired term)"?

(3) If a qualified person is elected at such
"next general election’ for the remaining unexpired
term of office of Sheriff, may such person so
elected quallfy for and assume such office lmmediately
after Ilssuance of hls certificate of election for
said remaining unexpired term? If the anaver to this
question is negative, when mey such person qualify for
and assume the offlce?

In answer to your first question, it 1s our opinion
that the avpointment made in January, 1853, to fill the vacancy
in the office of Sheriff of Webb County will continue only until
the general election of 1958, as hereinafter explained. Article
V, Section 23 of the Constitution, as amended in 1954, provides
that vacencies Iin the office of Sheriff shall be filled by the

Commissioners Court "until the next genersl election.” There
18 no material difference between this provision and the statu-
tory provision involved in Stepreti v. Morgan, 294 S.W. 24 201

(Tex. Civ. App. 1956), under which the court held that the ap-
pointment continued until the next general election oceurring
after the vacancy. In that cese the contention was made that an
eppointment by the Commissloners Court of Dellas County to fill
a vacancy in the office of Judge »f County Court of Dallas
County et Law No. 2, made in September, 1956, would continue for
the entire period of the unexpired term extending through Decem-
ber 31, 1958, and that en election should not be held et the
general election in 1956 to f11l the remainder of the unexpired
term. The court held that vacancles in that offlice must be
filled as provided in Article 1970-24, Vernon's Civil Statutes,
which provided that any vacancy in that office "shall be filled
by the Commissioners Court of Dallas County until the next regu-
lar election" meent the "next general electlon,” which in thst
case was the genersl election to be held on November 6, 1056.

It should be noted that appointments for the const!tu-
tional office of County Judge and for the office of Justice of
the Pence are controlled by Article V, Section 28 of the Consti-
tution, which provides that vacancies in these offlces shall be
f11led by appointment by the Commissionsers Conrt "until the
next general electigglfgpwsugg gﬁgi%gs.” CAs‘pginteg og? 12h1
Rawlins v. Drake, W, ex. Civ, App. 1956), s
provision differs meterially from the vacancy provisions appli-
cable to other offices, which do not contain the qualifying
phrase 'for such offices." Rawling v, Drake held that appoint-
ments for these two offices continue until the next general
election for such offices, which would be the general election
occurring four years after the election at which the term in
which the vacancy occurred had been originally filled; but as
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to other offlices, when vacancles occur the offices are filled by
appointment until the next succeeding general election. It might.
beé noted, further, that a constitutional amendment will be voted
on at the general election in 1958 to change Section 28 of
Article V so as to provide that vacancies In the office of County
Judge and Justices of the Peace shall be filled by the Commis-
sioners Court "until the next asucceeding General Election."
H.J7.R. 30, Acts of the 55th Leg., R.3. 1957, p. 1640.

‘ In your second question you ask whether the official
ballot should show that the election is for the unexpired term.
Article 13.12 of the ERlection Code requres that the applicetion
of a candidate for a place on the primary bellot show whether it
1s for s full term or an unexplred term, but the statutes pre-
seribing the form of the official ballot (Articles 6.01, 6.05,
and 13.09 of the Blection Code) are silent on the queéstion of
whether this information ashould be shown on the ballots, -

We are of the opinion that the failure of the ballots
either at the primary election or at the general election here
under consideration to show that it 1is for the unexpired term
would not invelidate the election, but we think it 1s entirely-
proper for the ballots in both elections to show that the eleclon
is for the unexpired term. Either designation suggested in your
letter would be satisrfactory. In making up the ballots for the
general election, the Secretary of State usually designetes the
unexpired terms by the vords "(unexpired term}" or "(for the un-
expired term)" following the title of the office.

Conceivably ari election might be declared invalid if
there were candidates at the same election both for an unexpired
term and for a succeeding full term in an office and the ballots
were so prepared that the voters could riot tell for which term’
the candidstes were running. This situation cannot occcur in the
1958 elections to fill the unexpired téerm in the offlce of Sher-
iff, and we are expressing no opinion on what designation would
be required in such a situation. It would occur only where some-
one sought election to the brief portion of an unexpired term
between the general election and the commencement of the new

term filled at the same election, and from past experlence it
hpgears unlikely that the situation will arise very often 1if at
al

‘ In your third question you ask when the person elected
at the next general election may qualify for and assume the of-
Fi¢e. Undar Article XVI, Section 17 of the Constitution, the
appointed incumbent will be entitled and in fact will be under
a'duty, to continue to perform the duties of the offlice until
his successor is duly qualified. The election of & successor -
to the appointed Sheriff will not be completed until the results
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of the election have been officially canvassed by the Commis-
sioners Court under Article 8.34 of the Blection Code, and the
successor cannot claim the office before that time. JBx parte
;H,g_g, 147 Tex. 248, 215 S.W. 24 325 (1948). Hovever, we are

%) opinion that the person elected will be entitled to a cer-
tificate of election as soon as the results are officially can-
vassed, and that he may qualify and assume. the office immediately
thereafter. So far as vwe have been able to find, this precise
point has not been ruled on by the Texas courts but this seems to
us to be the clear meaning of the constitutional provisions and is
the conclusion indicated in Bx p§rte Sgggggs, supra. In that case,
the person elected at the general election was not entitled to
assume office before the first day of January following the elec-
tion, the date of the commencement of the new term, becsuse he had
been elected to the new term and not to the unexpired term. The
opinion implies that a person elected to an unexpired term would
be entitled to receive a certificate of election and to assume
the office as soon as the election had been completed. The hold-
ings in Attorney General's Opinions 0-1664, 0-6206, V-685, and any
other prior opinions implying that a person elected to an unex-
pired term 18 not entitled to assume office until January 1 fol-
lowving his election are hereby overruled.

| BUMMARY

An appointment by the Commissioners Court to
fill a vacancy in the office of Sheriff contimes
only until the next general election following the
occurrence of the vacancy. Tex. Const., Art. V,
Sec. 23. Where a vacancy occurred in December, 1957,
an election should be held at the geneml election
in 1958 for the remainder of the unexpried term ending
on December 31, 1960, and candidates for nomination
to the office may run in the primary election.

In both a primary election and a general elec-
tion for an unexpired term of office, it is proper
for the ballots to show that the election is for the
unexpired term.

: A person elected to an unexpired term in the
off'ice of Sheriff is entitled to receive a certifi-
cate of election and to assume the office as soon as
the results of the election have been officially can-
vassed by the Commissioners Court under Article 8.34
of the Blection Code. The incumbent contimies to per-
form the dutiea of the offte until his successor 1is
duly qualified.
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Yours very tmly
WILL WILSON ‘
Attorney General of Texas

By s/Mary K. Wall
Mary K. Wall
Assistant
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