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Dear Mr. Allcorn: Texas, '

In connectlon with a recent lease sale conducted
by the School Land Board, the mlnutes of the Board as pre-
pared by the Secretary reflect that motion was made, seconded
and carrled that all high bilds, with the exceptlon of a tract
not here involved, be accepted. Prior to the approval of the
minutes a protest was lodged with the Board agalnst awarding
of a lease on the river bed in question to the high bidder,
and a hearing wasg had thereon, In the light of the controversy
that has arisen you ask our oplnion in answer to the following:

"Is the approval of the minutes simply a
ministerial duty to the extent that the Board
is bound to approve the minutes of the meeting
if they correctly reflect the actlon taken by
the Board; or does the statute vest & dlscretion
in the Board to the extent that there 1s no final
acceptance of a bld untlil the minutes of a meeting
at which the acceptance occurs are approved?”

Under previous statutes, the State stood In the
position of an offerer with no authorlty to accept or reject
bids. See 3tate v. Roblson, 119 Tex. 302, 30 3.W.24 292, where-
in the Court stated:

", .The Commlssioner has nothing to do

with acceptance, Hls dutles, as fixed by the
gtatute, are not to contract as agent for the
State. He has no power, discretion or authority
under the act to accept or reject the bid of the
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highest bidder., But the statute makes 1t
his duty to ascertain who 18 the highest
bidder, and to execute a lease to him. No
discretion, no power of rejection is re-
posed in him, His duties are fixed by law,
are mandatory and ministerial."”

State v. Roblson was declded Iin 1930, and ap-

parently because of this decision the succeeding Legislature
in 1931 passed Article 5421c¢c, Seection 8A, V.C.S8 hich placed
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discretion to accept or reject blids on leases to rlver beds

in the Board of Mineral Development, In 1939 the Leglslature
adopted Article 5421c¢-3, V.C.S., creating the School Land

Board. Thie Board took over the functions of the Board of
Mineral Development. The answer to your question depends upon
the proper interpretation of certaln portions of Article 5421c¢-3
as follows:

Section 5 provides that the School Land Board shall
meet on the 1lst and 3rd Tuesday of each month and that such
Board shall select a secretary.

Section 6 provides:

"The School Land Board shall keep &
record of its proceedings to be called 1ts
minutes which shall include a docket on which
the secretary shall enter all matters to be
conaldered by the Board, the minutes and docket
;o be Bubjﬁct to inspection by any cltizen of
exas. . .

Section 8 provides that the amount of each bld to
buy or lease public free school land shall be entered on the
Board's docket and further states: '

"Pfhe minutes shall show the fact of ac-
ceptance of a bid or the rejlection of a bid
and the approval of the minutes willl consti-
tute the approval of the act of acceptance or
the act of rejection, as the case may be."

Section 10 states:

"All awards or leases shall be issued by

- the Commlasloner of the General Land Office in

accordance with the mlnutes as approved by the
School Land Board."
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Section 13 provides:

"The School Land Board shall have the
right to reject any and all bids, but unless
the Board elects to reject any and all bilds,
it shall be requlred to accept the best bld
submitted.”

The accuracy of the minutes as prepared by the
secretary has not been challenged and they reflect that the
high bid for the river bed tract in questlon was accepted
by the Board on motion, Our problem then 1s to determine
whether the Board 1s required to approve the minutes re-
flecting such action or whether 1t may decline to approve
same, regardlesas of thelr accuracy, and may further review
its previous acceptance of the bid with the right to arrive
at a different conclusion,.

The question is a very close one, and it must
be admitted at the outset that the above quoted language
from Sectlion 8 of the 1939 statute is ambiguous and is sub-
Jeet to two different interpretations, elther of which can
be supported by convincing arguments. What 1s meant by the
words: "the minutes shall show the fact of acceptance of a
bid . . . and the approval of the minutes wlill constitute
the approval of the act of acceptance. . ."? The fact or
act of acceptance, 1t 18 argued, 1s the act of the Board
when the blds are opened, awarding the lease to the high
bidder, and the minutes are a mlnisterlal act recording
the facts as they occurred. With equal force 1t 1s argued
that Section 8 means that the approval of the minutes 1is
a discretionary thing glving the Board the opportunity to
review its earlier act and to reach a different conclusion.

In these clrcumstances, we seek to ascertain
the legislative intent, because the intention of the Legis-
lature, as has often been sald by our Texas courts, is the
law, 39 Tex.Jur, 166, Statutes, Sec., 90. At the outset, it
seems apparent that if the Leglslature intended to give the
Board the right to accept an offer and the right to cancel
the action when the mlnutes are up for approval two or three
weeks later, thils would be an unusual arrangement and general-
ly at variance wlth the customary method of entering into
contractual agreements, but the Leglslature could do this if
that seemed to it to the best interest of the School Fund.

Our Supreme Court has sald that in construing
statutes "the circumstances of business usage, and the life
and hablts of the people at the time of the passage of the
act" will be considered. Cousins v. Soverelgn Camp W.0.W.,
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120 Tex. 107, 35 S.W.2d 696. In the light of customary busi-
ness usage In awarding contracts to the high bldder in one
actlon and one action only, 1t would seem that before a con-
structlion requlring two acceptances 1s adopted; the statute
language should be clear and unamblguous. Such is not true
of the statute under study.

A canon of statutory construction 1s "that a
statute be construed as a whole and all of its parts be har-

monized, 1f possible, 30 as to glve effect to the nntire act,

according to the evident intention of the Legislature". 39
Tex.Jur. 209, Statutes, Sec, 113. In construlng the meaning

of Section 8, we have studled the act creating the School

Land Board as a whole. The act provides for the appointment

of a secretary and that the Board "shall keep a record of 1ts
proceedings to be called its minutes. . .", which minutes are
required to be open to publlc inspectlion., The language of Sec-
tion 5 is mandatory. A record (minutes) "shall" be kept of

the proceedings of the Board.

Again in Sectlion 8 the language 1s mandatory "The
minutes shall show the fact of acceptance of a bid. . The
approval of the minutes as so pﬂepared "will constitute the
approval of the act of acceptance. .

It seems to us that a correct disposition of this
question requires a study of the nature of "minutes". His-
torically and traditionally, the minutes of a meeting falth-
fully record the several events that there transplred. They
should contaln nothing current. Rather they are a record of
the past, a written record made agalnst the time when memorles
grow dim and disputes arise as to what actually occurred. A
minute is thus defined in Webster's New Internatlonal Die-
tionary, 2nd Editicon:

"5a, a memorandum or draft, as of in-
structicns to an ambassador; a note to pre-
serve the memory of anything; as to take
minutes of a contract or of a debate.

b. Specif., pl. The officlal record made
of the transactions or proceedlngs at s meeting
of an crganized body, &8 of the stockholders
or directors of a corporation.”

In connection wlth corporate mlnutes, 1t is sald
in 18 ¢.J.8., 610, Corporations, Sec, 191b:

"A corporation speaks through its
records; hence 1t is said, public policy
requires that the record of lts acts must
be kept falthfully in order to protect the
rights of stockholders and persons dolng
business with 1t." (Emphasis added.
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The attitude of the Texas courts in relation to
the funection of minutes 1s indicated in Coleman v. Zapp, 105
Tex. 491, 151 8.W. 1040, 1041, wherein it 1s sald:

"The judgment of a court 1s what the
court pronounces. Its rendition is the Ju-
dicial act by which the court settles and
declares the decislion of the law upon the
matters at 1ssue. Its entry is the ministerial
act by which an enduring evidence of the Ju-
diclal act is afforded.

"The failure of the minute entry to
correctly or fully recite what the court Ju-
dicially determined does not annul the act
of the court, which remains the Judgment of
the court notwithstanding its 1lmperfect record.
Freeman on Judgments, & 38, '

"Hence 1t 1s that from the earliest
times the power of correcting or amending
thelr records, by nune pro tunc entry, so
as to falthfully recite thelr action, has
been possessed and exercised by the courts
a8 an inherent right, . . . If a court ls
made aware that through mistake or omlaslon
its record do not recite lts Judgment as
actually rendered, we do not doubt that 1t
is not only the right but the duty of the
court, of i1ts own motion and after due notice
to the parties, to order the proper entry. . .

"A proceeding of such character, whose
only purpose 1s to have the judgment entry
speak truly the Judgment as rendered, nelther
asserts nor seeks the enforcement of any new
right. It presents no lssue between the parties
except 1n respect to the accuracy of the record,
and otherwise lnvelves the adJudication of
nothing between them. It is powerless to reopen
the controversy as closed and sealed by the
Judgment, and makes no such attempt. The in-
quiry under it is not what judgment might or
ought to have been rendered, but only what
Judgment was rendered; and such is the sole
igsue to be determined.” (Emphasls added. )

And in Sloan v. Richey, 143 S.W.2d 119 (Tex.Civ.
App. 1940, error dism. Jjt. corr.), the court quoted from the
Coleman case, supra, and further quoted from 15 R.C.L. 571,
Section 85, as follows:
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"Although it has been sald on high
authority that a judgment is a solemn
record, the entry or record of the Jjudg-
ment should not be confused with the
Judgment itself. The Judgment 1s a Judl-
clal act of the court; the entry 1is the
ministerial act of the clerk. The Judgment
is as final and complete when pronounced
by the Court as when it 1s entered and
recorded by the clerk. Although such entry
may be necessary to give full force to the
Jjudgment as affecting the rights of third
parties, the entry or recording of a judg-
ment is not essentlal as between the partles
themselves. A Judgment therefore is con-
sidered as having been rendered when the
court has pronounced & decree which finally
determines the rights of the parties and
nothing remalns to be done but for the clerk
to record the entry of the Judgment. The
Judgment 1tself is not what may be entered,
but 1s that which 1s consldered and delivered
by the Court. Even 1f the Judgment may be
proven only by the record, yet 1t derives 1ts
force, not from its entry on the record, but
from its rendition by the court."

And see Clty of Talladega v, Jackson Tinney Lumber
Company, 95 So. 455, 483, a. 106,

It follows from what has been sald that we are
of the opinion that the Board is under a duty 1imposed by law
to keep full and correct records of 1ts proceedings, and when
the accuracy of the minutes prepared by the secretary of the
Board reflecting acceptance of a bild 1s ascertained, the
Board's duty 1s to approve the same. Hence, while the Board
has heard evidence and argument ably presented pro and con
as to the benefit or detriment to be derived from a rebidding
of the lease on another basgis, and while reasonable minds may
and do differ as to whereln the State's best interest lies,
it is our opinion that the Board accepted the high bid on
March 10, and it has no authority under the law to reopen
the matter. The entry of the minutes 1s a ministerial act and
must reflect the facts which transpired at the meeting.

SUMMARY
The minutes of the School Land Board as

prepared by the secretary reflect that the
Board accepted the high bid for a lease on a
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Rio Grande river bed tract in Hidalgo
County. The Board has the legal duty
under Article 5421c¢-3, Sections 6 and
8, v.C.S., to approve such minutes, 1f
satisfied a8 to thelr accuracy, and 1s
without authorlity to reopen the matter
for new bidding on another bhasls, the
approval of minutes belng merely minls-

terlal,
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