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General Dallas J. Matthews Opinion No. WW-460

Director, Texas National Guard
Armory Board Re: :The authority of
Austin, Texas ) the Texas Natlonal

Guard Armory Board
to Bell property
: : located at Waco and
Dear General Matthews: Houston, Texas.

In & recent opinicn request of this office you
state the following: ,

"The Texas Natlional Guard Armory Board
owng two tracts of land which it 1s desirous
of offering for public sale to the highest
bidder.

"One of these tracts of land is located

in Houston, Harris County, Texas, on Post Oak

Road. This tract of approximately ten acres, is
unimproved and was acquired by the Board in 1938
(1947?) by conveyance from the Houston Cavalry
Club. The copy of the deed to this property l1s
enclosed for your convenlence, At the time of 1ts
“acquisition, the Armory Board intended to construct
thereon facllitles for use ¢of a unlit of the Texas
Natlonal Guard. However, 1t subsequently developed
that the property was not suitable for such use and
it has remalned vacant for several years. At no
time since 1ts acqulsitlion has there been any llen
or debt against this tract of land. Through the
years it has increased 1n value due to the growth
of the City of Houston and 1s presently appraised
at something in excess of $100,000.

"The second plece of property with which the
Board is concerned is known as the Grand Lodge Bulld-
ing in downtown Waco, Texas., Thils property consists
of a lot and a two-story building which was acqulred
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from the Grand Lodge of Texas by deed, a copy
of which 1is enclosed., You wlll note that there
was a deferred conslderation secured by a deed
of trust llien against the premises, The debt
was pald off in 1956, and the lien against the
property was released at that time., A copy of
the release is also enclosed herewith for your
convenience.

"Both of the properties above referred to
are now surplus to and in excess of the needs
of the Texas National Guard Armory Board, which
desires to sell them to the highest bldder for
¢cash and apply the proceeds of the sale to the
construction of other armories throughout the
State. In this connection, your attention is
respectfully invited to Artiele 5890b, Vv.C.S.,
the atatute which created and empowered the
Armory Board, and specifically to Section 2(f). . .

"Also pertinent to this inquiry 1is Section
3 of Artliecle 5890b, with reference to transfer
of property by the Board to the State of Texas.

"In addition, we would apprecilate your view
as to the procedure to be followed in effecting
such sale if you conclude that 1t is authorized."

Section 1 of Article 5890b V.C.S.,, creates the
Texas National Guard Armory Board.

Section 2 of sald Article makes 1t the duty of the
Texas National Guard Armory Board to

". . . have charge of the acquisition, con-
struction, rental, control, maintenance and opera-
tion of all Texas National Guard Armorles. .

Thias duty of the Board is llkewlse expressed 1n
the emergency c¢lause of the 1937 and 1939 amendments to Article
5890b, V.C.S.

Acts 45th Leg., R.S., p. T40, ch. 366, Section 3
reads in part as follows:

"The fact that it is essential that the exist-
ing law relative to Texas National Guard Armoriles
be amended sc as to authorize and permlt the is-
suance of securities to obtain funds for construc-
tion and acquisition of one or more Armoriesgs and
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thereby take advantage of the favorable oppor-
tunity existing at this time for the securing
of funds for the purposes contemplated by this
Act, . . ." (Emphasis added.)

The second Act, Section 3 reads in part as fol-

lows:

"The fact that 1t i1s essential that the
existing law relative to Texas National Guard
armories be amended so as to authorlze and per-
mit the immedliate lssuance of securities to ob-
tain funds for construction and acquisition of
armories and thereby take advantage of grants
and loans from the PFederal Government and others
for armory purposes, creates an emergency. . .
(Emphasis added.)

Considering the above gquoted portion of Section
2 and the above quoted portiong of the emergency clauses to
Acts 1937 and 1939 we see that the primary purpose for the
creation of the National Guard Armory Board was to provide
a method for obtalning armories for the Texas National Guard.
In furtherance of this aim the Legislature by the provisions
of Section 2 has delegated to the National Guard Armory Board
"all the powers necessary and convenlent for the accomplish-
ment of such duty including but without being limited to the
following express powers", Section 2 of Artiecle 5890b then
sets out in lettered paragraphs (a) through (i) a number of
express powers which may be utilized by the Board to achleve
and accomplish its primary purpose and duty, 1.e., the ac-
quisition of National Guard Armorles. One of the enumerated
express powers contained in Section 2 1s that found in Sec-
tion 2(f§ which reads in part:

"To acquire, by gift or by purchase, for
use A28 bullding sites or for any other purposes
deemed by sald Board to be necessary or desirable
in connection with or for use of units of the
Texas National Guard, property of any and every
description, whether real, personal or mixed, in-
cluding, but without limitation on the foregoing
leasehold estates in real property, and hold, main-
tain, sub-lease, convey and exchange such property,
in whole or in part, and/or to pledge the rents,
issue% and profits thereof in whole or in part;

. . ®

Section 2(g) likewise authorizes the conveyance
and exchange of property owned by the Board in the following
language:
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"To construct bulldings on any of its
real property, whether held in fee simple or
otherwise, and to furnish and equip the same
and %o hold, manage and maintaln all of said
property and to lease to the State of Texas,
in the same manner as hereinafter provided
with respect to other property, the buildings,
and the sites thereon situated, which it may
construct at Camps Mabry, Hulen and Wolters,
and to lease and sub-lease, convey and exchange,
in whole or ln part, all f its property not
Tocated in either of said camps, . . ." (Em-
phasis added.)

By the provisions of Section 2(h) the Legislature
has authorized the Board to borrow money and to issue and sell
bond debentures and other evidences of indebtedness with the
purpose of acquiring sites for armorles and for the construc-
tion of armories, said indebtedness to be secured by pledge

of the rents, lssues and profits of the property held by the
Board.

Clearly the Legislature has delegated to the Texas
National Guard Armory Board the authority to acquire, control,
incumber, exchange, and convey property in furtherance of its
primary duty to obtain armories for the Texas National Guard;
however, the Legilslature has provided by Sectlon 3 of Article
5390 that when the indebtedness against any of the property
80 obtained by the Board for armory purposes ls extinguished,
the Poard’'s delegated suthority and control over such property
terminates and thenceforth is invested directly in the Legis-
lature. Section 3 reads as follows:

"As and when any of the propsrty owned by
the Board shall be fully pald for, free of all
liens, and all debts and other obligations in-
curred in connection with the acquisition or
construction of such property have been fully
paid, the Board shall donate, transfer and con-
vey such property, by approprilate lnatruments
of transfer and conveyance, to the State of Texas,
and such instruments of transfer and conveyance
shall be kept in the custody of the Adjutant Gene-
ral's Department.

At first glance Section 3 appears to be incompatible
with Section 2(f) and 2(g). However, the three sections are eas-
ily harmonized., As pointed out above the primary function of
the National Guard Armory Board ls to provide armories for the
Texas National OGuard. In furtherance of this function the Boarad
is authorized by Section 2(f) to acquire by gift or purchase
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real property. Undoubtedly many times a situatlion may arise
wherein the property so acquired 1s not directly sulted for

an armory .site and is never utilized as such by a Texas Nation-
al Guard unit. And undoubtedly situations will arise where
property is suited for armory purposes at the time of acquisi-
tion but ceases to be so sulted by the time armory construc-
tion can be financed and commenced, By Section 2(f) the Legis-
lature has contemplated such occurances and has provided for
the conveyance and exchange by the Board of such unsultable
property, in order that the Board might proceed with its para-
mount or primary function, i.e., the acquisition and construc-
tion of armoriles for the Texas National Guard,

However, we belleve it is quite plaln that by
the provisions of Section 3 the lLegislature intended to ob-
tain direct control of the armories acquired or constructed
by the National Guard Armory Board and utilized by Texas
National Guard units once the armories were free and clear
of the incumbrances of acquisition and construction. This con-~
struction of Sections 2(f), 2(g) and 3 gives recognition to
all three sections and llkewise fulfills the expressed pur-
pose of Article 58900b.

In the instant case the tract of land lcocated in
Harris County was acquired by the Board for the purpose of
congtructing faclilitles for a Texas National Guard unit but
bvefore this property could be developed by the Board and put
to such a use by a Texas National Guard unit it became un-
sultable for such purpose. We belleve the Legislature had
this type of situation in mind when it provided under Section
={f) that the National Guard Armory Board might "convey and
exchange such property’ . Therefore, we inform you that the
Texas National Guardé Armory Board is authorized to sell the
property ocated in Harris County, Texas, as authorized by
Seetion 2(f) of Artiele 5830b, V.C.S.

In a conference with the attormeys for the National
Guard Armory Board we obtalned further information concerning
the propeirty in Waco, Texas. This property was acquired for and
used as an armory by a Texas Natlonal Guard unit and was so
used at the time of the retirement of the debt of acquisition
againzt the property in 1956. We believe that the Waco proper-
ty falls direetly under the provislons of Sectlion 3 of Article
5390b and that this property is now under the direct control
o’ the Legislature. We therefore inform you that the Texas
Naticnal Guard Armory Board is not authorlzed to sell the
property described in your opinion request located in Waco,
McLennan County, Texas,

You have also asked the procedure to be followed
in effecting such sale if we conclude that a sale is authorized.
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While we believe Section 2(f) authorizes the Board
to sell property such as that located in Harris County, no
method or procedure of sale 1s set forth by the Leglslature 1n
Article 5890b. We believe under this ecircumstance, the Legis-
lature has left the procedure to be followed for such a sale
within the discretlion of the Board. However, the Legislature
has provided procedures for the sale of real property by other
State departments, inatrumentalities, and agencles. In this
respect we clte to you as a gulde the procedure set forth for
the disposition of realty at public sale by counties in Article
1577, V.C.S8., and for dispositlon of public free school land
as set forth in Article 21¢-3, V.C.38.

SUMMARY

The tract of land free of all liens and in-
cumbrances of approximately 10 acres on Post Oak
Road, Houston, Harris County, Texas, acqulired by
the Texas National Guard Armory Board for armory
purposes but never utilized as such by a Texas
National Guard unit may be sold at public sale by
the Texas National Guard Armory Board.

The real property acquired by the Texas Na-
tional Guard Armory Board which 1s free of all llens
and incumbrances, located In Waco, McLennan County,
Texas, known as the Grand Lodge Bullding and utl-
lized as an armory by a Texas National Guard unit
is not subject to sale by the Texas National Guard
Armory Board but its dispositlon 1s under the direct
control of the Legislature of the State of Texas.

Very truly yours,

WILL WILSON
Attorney General of Texas

N MWW/

Milton Richardson
Assistant
MR:bh
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