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District Attorney '

Orange County Re: Is the Commlssioners!
Orange, Texas Court suthorized to levy

an ad valorem tax upon
all taxable property
wlthin Orange County for
the purpose of establish-
lng a general fund to be
used for the malntenance,
upkeep, repalrs and addi-
tions to the improvements
of the Orange County
Conservation and Reclama-
tion District without
first causing an election
to be held for the pur-
rose of establishing a
rate in accordance with
the provisions of Artlcle
8013, Texas Revised Civil
Dear Mr. Windham: Statutes, 19257

You request the oplinion of this offlce upon the above
captioned matter.

The facts submitted by you may be thus summarized: In
1931, there was legally created, 1n compliance with Section
58 of Article XVI of the Constitution of Texas, and appro-
priate statutory provisions, the Orange County Conservation
and Reclamation District. Sald district is co-extensive with
the boundaries of Orange County. After the creation and
establishment of said Conservation and Reclamation District,
bonds were voted and issued by the district as provided by
statute. The i1ssuance of sald bonds were submltted to and
voted by the requlsite number of qualified voters of the
district, and appropriate provisions were made for the levy,
assessment and collectlon of a tax to meet this bonded indebted-
ness, There 18 not at this time nor has there heretofore been
any question of validity of the creation of sald district o
the bonds. . '

The specific question now before us is the validity of
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the assessment and collectlion of a malntenance tax without
submitting the same to the voters of the district. You state
that there has never been an election by the voters of the
district for a maintenance tax, but that sueh a tax has been
levied and assessed for many years notwithstanding the absence
of an election.

We are quite reluctant at this late date to hold that
the district is without authority to levy and assess a main-
tenance tax in the absence of an electlon, but we have no
other alternative.

The Orange County Conservation and Reclamation District
was created pursuant to the statutes enacted under the
constitutional authority granted by Section 59 of Article
XVI of the Constitution. The question you submlt has been
answered by the Supreme Court in the case of Brown County
Water Improvement District No. 1 vs. Austin Mill and Grain
Company, 135 Tex. 140, 138 S.W.2d 523. We take the liberty
to quote from thls case rather fully becauge 1t bases the
ruling primarily upon the Constitution. In this case, the
Court sald:

"The Court of Civil Appeals held that the
maintenance taxes in question were invalid, be-
cause not authorized by vote of the property
taxpaylng voters of the district. 128 S.W.2d 829,
Writ of error was granted because of the consti-
tutional questlon lnvolved. Having reached the
conclusion that the holding of the Court of Civil
Appeals is correct, there is but 1little which can
be added to 1ts opinion.

"For purposes of this dlscussion it i1s assumed
that statutory authority existed for levying the
maintenance- taxes. Notwishstanding this, however,
if a vote of the taxpaylng voters was an essentlal
prerequisite, the taxes were invalld. We. are of
the opinion that the matter is determined by a
construction of the language of Subdivision (c)
of Section 59, of Article 16, of the Constitution,
and that the construction of this particular sec~
tion, as regards the questlon here Involved, has
noct been directly passed upon by this court.

"As the controversy between the parties 1s
waged largely around Subdivision (c) of Section 59
of Article 16, we are setting out same in full.

For convenience in arriving at the meanling of same
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we are setting 1t out in designated subdivisions,
retaining the original punctuation:

*(a) The Legislature shall authorize
21l such indebtedness as may be necessary
to provide all improvements and the malntenance
thereof requlsite to the achlievement of the
purposes of this amendment,

"(b) &and all such indebtedness may be
evidenced by bonds of such conservation and
reclamation districts, to be lssued under
such regulations as may be prescribed by law

"(¢) and shall also, authorize the levy
and collection within such districts of all
such taxes, equitably distributed, as may be
necessary for the payment of the lnterest and
the creatlion of a sinking fund for the pay-
ment of such bonds;

'{d) and also for the mailntenance of such
districts and lmprovements,

'{(e) and such 1ndebtedness shall be a lien
upon the property assessed for the payment
thereof;

'(f) provided the Legislature shall not
authorize the lssuance of any bonds or provide
for any indebtedness agalinst any reclamation
district unless such proposition shall first be
submltted to the qualified property taxpaying
voters of such district and the proposition
adopted.'

"/1/ Looking at sald constitutional provision
more in detall we find that Subdivision (a) empowers
the Legislature to authorize all such indebtedness as
may be necessary to provide all lmprovements and the
maintenance thereof. Manifestly, the 'indebtedness’
which, under this provision, the Legislature may
authorize, means all enforceable obligations whilch
may be incurred, regardless of the conditlions of their
payment or the time in which they may be payable. In
other words, 'indebtedness,' as here used, has no
technical or speclal meaning, but obviocusly has a
broad significance as coverlng all debts or obliga-
tions created for lmprovements or maintenance.
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"Subdivision (b) declares that 'such indebtedness!'
may be evidenced by bonds. Obviously, the word 'in-
debtedness' here has the same meaning as in the preced-
ing paragraph. '

"Subdivision (d), when read in the light of the
preceding language, means that the Leglslature shall
also authorize the levylng and collection of such
taxes as may be necessary 'for the malntenance of
such districts and improvements,' and this 1s lmme-
diately followed by the language (Subdivision e) ‘and
such indebtedness shall be a llen upon the property
assessed for the payment thereof.' Here again the
Indebtedness mentlioned 1s manifegtly the same men-
tioned in the preceding paragraphs, and necessarily
means all debts or obligations incurred in connection
with improvements and maintenance. The word still
has no special or technical meaning.

"Then follows the provision which is the subJect
of debate. It 1s necessary to repeat same with em-
phasis upon the controlling words: 'Provided the
Legislature shall not authorize the issuance of any
bonds or provide for any indebtedness against any
reclamation district unless such proposition shall
first be submitted to the qualified property tax-
paying voters of such district and the proposition
adopted.!

"/2-4/ The words 'any indebtedness' are emphatic
and inclusive. We are called upon, however, to say
that the word 'indebtedness' 1n this provision doces
not have the same broad meanlng or significance which
it undoubtedly has in the preceding subdivisions
where 1t 1s used. The contention is that as here
used it has the restricted meaning given to the word
'debts' in Section 5, Article 11, of the Constitution
pertaining to cltles and towns. See McNelll v. City
of Waco, 89 Tex. 83, 33 S.W. 322, We perceive no
reason for giving this word this special meaning,
when its true meaning l1ls clearly apparent from its
own context. It 1is a general rule that words are
usually given a broad and llberal meaning, if neces-
sary, In order to effectuate the purpose of the
constltutional provision of which they are a part.

It may be safely said that one of the domlnant pur-
poses of the constitutional provision in questlon
was to prevent the burdening of property with tax
liens, except with the approval of the taxpayers
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themselves, formally expressed in an electlon for
that purpose. So, in light of thls manifest pur-
pose, 1t is plain that the 'indebtedness' mentioned
in this provision 18 exactly the same indebtedness
mentioned in Subdivision {(e), where 1t is said,
'such indebtedness shall be a lien upon the property
assessed for the payment thereof.’

"While the prohibltion is primarily against
indebtedness, yet it 1is apparent that 1f the taxes
be assessed and a lien created against the property
without approval of the taxpayers, the prohibition
of the Constitution will be defeated, regardless of
how the money may be expended."

There 1s no question of the authority of the district
to levy, assess and collect a malntenance tax provided 1t
is authorized by a vote of the quallified electors of the
district, but until this 1s done any tax levlied, assessed
and collected would be invalid. The authority is found in
Article 8013, V.C.S., and i1t is apparent from the opening
sentence of this statute that a levy, assessment and
collection of a maintenance tax may be voted by the quali-
fied electors of the district. It plainly says "When a
malntenance tax shall have been voted in any district en-
titled by the benefits of this Act." (Emphasis added.)

You are therefore respectfully advised that the Orange
County Conservation and Reclamation District has no authority
to levy, assess and collect a malntenance tax without the
same beilng submitted and favorably voted by the required
number of qualified voters of the district.

The foregolng conclusion 1s applicable only where a
maintenance tax 1s levlied and assessed upon an ad valorem
basis. There are certaln assessments and charges made by
water control and improvement districts that do not require
submission to the voters of the district. An electilon 1is
only required for the issuance of bonds and for a mainte-
nance tax that is supported on an ad valorem basis. This
is made quite clear in the case of Moore vs. Maverick
County Water Control and Improvement Dist. No. 1, Civ.App.,
162 S.W.2d 1004, error refused. Certiorari denied 63 S.Ct.
993, 318 U.S8. 790, 87 L.Ed. 1156. We quote from sald case
as follows:

"We next consider appellant's attacks upon
the flat rate assessments and the assessments for
the amortization and emergency fund.
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"These assessments are commonly referred to as
'servlice charges' and may be considered together.

"Appellant contends that these service charges
are lnvalld because they were not authorized by a
vote of the property tax-paying voters of the district.
As supporting this contention, he relles upon the
case of Austin Mill & Grain Co. v. Brown County
Water Improvement District No. 1, Tex.Civ.App.,
128 8.W.2d 829; Brown County Water Improvement
District v. Austin Mill & Grain Co., 135 Tex. 140,
138 s.W.2d 523, :

"The Brown County case is not in point. It
deals with the validity of an ad valorem tax for
malntenance purposes and not with a flat rate
assessment, or wlth an amortization and emergency
fund assessment.

"The constitutional distinction between the
ad valorem tax and the assesaments here involved 1s
clear and well defined. In Lower Colorado River
Authority v. McCraw, 125 Tex. 268, 83 S.W.2d 629,
633, it was directly held that the constiltutional
vote required by Article 16, Sec. 59 Subd. (c),
was applicable only 'to * ¥ * bonds and indebted-
ness to be pald out of tax funds.'

SUMMARY

The Orange County Conservation
and Reclamation District has no author-
ity to levy, assess and collect a main-
tenance tax upon an ad valorem basis
wlthout the same having been submltted
to the voters of the district and author-
ized by the requlsite number of gqualifiead

voters.
Very trul ours
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