THE ATTORNEY GENERAL
OF TEXAS

AUvsTIN 11, TEXAS

WILL, WILSON
ATTORNEY GHNERAL

September 2, 1958

Honorable Penn J. Jackaon
Chalrman

State Board of Insurance
Austin 14, Texas

Dear Mr. Jackson:

Opinion No. WW-494

Re: Compensation of members
of the State Beoard of
Insurance for the fiscal
year ending August 31,
1959,

You have reguested an oprinlen concerning Item 1 of
the approprilation under the headlng "Board of Inaurance Com-
missioners" contained in House Bill 133, Acts of the 55th
Legislature, Regular Session, 1957, Chapter 385, page 870,

at page 1006. Your questions are as follows:

"i. Is the Comptroller lawfully zuthorized to pay
the members of the State Board of Insurance their
compensaticn beginning Septembazr 1, 1958, from such
appropriations for salari=s and wages enumerated in
House B1ll 133?

"2, Commencing September 1, 1953, when the members
of the State Board of Insurance devote full time to
the duties of their offices, and so certify, may
they be pald ocut of sush apvropristions at the rate
of L/lath of the annual apprrnriation eash month?

"3, If Question No, 2 is answerad in the negative,
then please inform us what specific showing or cer-
tificate will be reguired on the per diem account
of the members for this compensation.”

Item 1 reads as follows:

"For the Years Ending

Aagust 31, Auguast 31,
1958 1959
"For Salaries and
Wages:
"1. Commlasioners, at
$15,000 e o w5 e $ ﬂS,OOO $ 45 000"
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Senate Bill 222, Acts of the S55th Legislature,

Regular Session, Chapter ﬁ99, page 1454, amended the Texas
Insurance Code by creating the State Board of Insurance and
the new offlclal position of Commisaioner of Insurance.
Subdivision (b) of Artisle 1.02 of the Insurance Code as
amended by Senate Bill 222 provides as follows:

Code

"(b) All of the powers, functions, authori-
ties, prerogatives, duties, obligations and
responsibilities, herstofora vested in and devolv-
ing upon the Board of Inasurance Commissioners as
heretofore constituted under prior statutes; the
Chairman of sald Board; the Life Insurance Commis-
sicner; the Fire Insurance Commissioner; and the
Casualty Insurance Commissioner, shall hereafter -
be vested in the State Board of Insurance as a
body, and except azs provided herein, they shall
be exercised, performed, carried out, and adminis-
tered by the Commissionar of Insurance as the
chief executive and zdministrative officer of the
Beoard in acceordance with the pertinent laws of
this state and the rales and regulations for uni-
form application made by the Board and subject to
supervision of the Beard. The dutlies of the State
Board of Insurance shall be primarily in a super-
visory capacity and the carryling out and adminis-
tering the details of the Insurance Code shall be
primarily the duty and responsiblility of the
Commissioner of Insurance acting under the super-
vision of the Board."

Subdivision (b} of Article 1,05 of the Insurance
i1s amended by Senate Bill 222 provides as follows:

"(b} The members of the Board shall receilve
compensaticon until August 31, 1958 at the rate of
Fifteen Thousand Dollars ($15,0C00.00) per year and
thereafter shall raceive a per diem of Fifty Dol-
lars ($50.00) per day for each day devoted to their
duties but the total amount of per diem for each
Commissioner in any year shall not exceed that
amount set forth in the General Appropriation Bill.
In addition to the per dlem the members shall be
entitled to thelir actual expenses but in no event
more Ehan allowed in the General Approprlation
Bill.
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On the very wording of subdivision (b) of Article
1.05 it waa contemplated by the Legislature that the compen-
sation provided for thereln would be provided in the General
Apprepriation Bill, and in passing the General Apprecpriation
Bill the Legislature reccgnized the provisions of Senate Bill
222, since 1t appropriated money for the compensation cf the
Commissioner of Insurance, which pcsition was created by the
provisions of Senate Bill 222, Attorney General's Opinion
WW-166 (1957).

Therefore, you are advised in ansawer to Question
No. 1 that the compensation for the members of the Stata
Board cf Insurance may be paid by the Comptroller of Pudlic
Accounts out of moneys appropriated in Item 1 of the appro-
priation above queted,.

After August 31, 1958, the provisions of subdivi-
sion (b) of Article 1.05, Texas Insurance Code, limlts the
amount of compensation that may be pald each member of the
Board to $50.00 per day for each day devoted to their duties,
not to exceed the amount set out in the General Appropriation
Bill, The General Appropriation Bill sets this amcocunt at
$15,000 each for the fiscal year ending August 31, 1959,
Therefore, the members of the State Board of Insurance are
limited to a per diem of $50.00 per day, not to exceed 300
days during the fiscal yezr ending August 31, 1959. Since
the provisions of Article 1.05 supra speciflcally provided
for an annual salary for the fiscal year ending August 31,
1958, and a per diem thereafter, you ars advised in answer
to your second guestion that the members of the Stats Board
of Insurance cannot be paid at the rates of 1/12th of the
annual appropriation for thair compensation, but are entitled
to be paid thelr per dien provided in Article 1,08,

In holding that the provisions of Article 1,05 1limit
the amount of compensation that mey be paid the members of
the State Boari of Insurance, we are not unmindful ¢f the pro-
visions of Senate Bill 58, Acts of the 55th Legislaturs, 13857,
Regular S=ssion, Chapter 4, page 5, which suspends the salary
laws for State offlcers and State employees for the periocd
beginning September 1, 1957, and ending August 31, 1959.
Senate Bill 58 was passed by the legislature on February 13,
1957, while Senate Bill 222 was passed May 23, 1957. Senate
Bi1l1l 222 being the later enzctment of the Legislature, must
control over the provisions of Senate Blll 58. Ex parte de
Jesus de la 0, 227 S.W.2d 212 (Tex. Crim. 1950); Wright v,
Broeter, 155 Tex. 142, 196 S.W.2d 82 (1946); Townsend v.
Terrell, 118 Tex, 463, 16 S.W.2d 1063 (1929); Stevenson v.
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State, 159 S.W. 505 (Tex. Crim. 1913); Parshall v. State,
138 S.W. 759 (Tex. Crim. 1911),

Article 4359, Vernon's Civil Statutes, provides in
part:

"It is hereby provided that a department,
ecourt, school, or other state agency may prepare
and present payroll claims to the Comptroller
prior to the end of the payroll period, which
said payroll claims shall be verified by affidavit
as to services theretofore actually performed
within such payroll period prior to the date of
such payroll claims; and such payroll claims need
not be verified by affidavit as to any services to
be performed during such payroll period subsequent
to the date of such payroll claims. Such claims
when so presented shall be prepared and approved
as otherwlse provided below. The Comptroller shall
accept such payroll claim when presented and pre-
pare warrants in payment thereof prlor to date such
¢laims become due and payable, and hold such war-
rants for delivery untll the claims become due and
payable, Such warrants shall be dated as of the
due date of the claim and shall not be delivered ton
the clalmant until the end of the pay period.

The Treasurer 1s hereby authorized to countersign
such warrants and to make such entry as to properly
take them into account. 1In order that such war-
rants may be ready for delivery at the end of the
pay period the Comptroller is authorized to make
such rules and regulations as may be necessary for
filing payroll claims in advance of the pay period,
and for the preparation and writing of warrants in
payment thereof to adequately and properly achieve
such purpose.,"

We know of no provision which would prohibit the
members of the State Board of Insurance from being carriled
on the payroll of your Department, Therefore, the provisions
of Article 4359 would authorize you to have prepared and pre-
sent payroll claims of your Department to the Comptroller,
including the clalm for the compensation of each member of
the State Board of Insurance, The only additional fact that
must be shown on the payroll is the number of days claimed
by each member for the particular payroll period, As stated
above, the only limitation in the amount of compensation is
$50.00 a day, not to exceed 300 days for the fiscal year
ending August 31, 1959,
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JR: j1
APFRCVED:

SUMMARY

Each member cof the State Board of Insurance
after August 31, 1958, may be paid $50.00
rer day compersatlion for each day devoted
to his dutiez not to exceed 300 days for
the fiscal year ending Auguat 31, 1959, and
such compenzation may be pald out of the
appropriation contained in Item 1 of the
approyr? ztion under the heading "Beard of
Insurance Commissisners"” in House Bill 1733,
Acts of the 55th Legl:lature, Hegular S5e3-
siog, 1957, Chapter 385, page 870, at page
1006,

Yourse very truly,

WILL WILSON

Attorney General of Texas

_ghton (Utreo
4

John Reeves
Assistant
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