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Honorable H. H. Wellborn | _i " opinion No. HW—536-
County Attorney A
Rusk County . [A; o  Re: Authority of Commissioners
%4dnb;ﬁuek, Texas : e o - Gourt of Rusk County in
’14&2 _ IR _Rediatricting Justice of
- ?gg ajg;;ff'“‘- ‘ . Peace Precincte and related
' Dear Sir'-“'-'”" ‘ -'queations

we refer to your 1etter 1n whioh you submit the fol~

low:hng questions. R

"1._ Hay the Commissioners Court, in the

'”‘,'éﬁrrent year pass an order redlstricting the
- County Antd lews than eight Justice of the Peace -
‘Precinets, effective January 1, 1959, so as to

. - deprive the above named elected Justices of the
" Peaoce’and Constables of ‘their rights to. continue

- ¢ in offick ;) -and draw . their. salariea? And would not

o ald theoffioes "bel declared vacant, and appoint -

C T oments pade. by the Commissioners Court, not néc-

_;;g'rﬂgepnarily-of any elected Juatice ot the Peace, or

: -:;f;;Constab1e° L

s

%**“2 Do all these elected ofrieers have the

" “riight’ to continue drawing their salaries, even
-though ‘Precincts have, ‘been abolished, provided

- T they.are wWilling to eontinue to serve (under
S0 Childress v, IaSachse 3137' 31C . 5.W.(2nd) 414)
L AL sy SBALY they be pasd’ their regular monthly
: '?-{a;gﬁllirii!, o does the- gourt have the right-to

thuu orr 1n *1unp umn' payment? |
: ""3 -Ih your Opinion, can this redistrictmng

) .?g,ot Lthe- Jﬁabico -Prepinets. be made effeotive by the
- prasent Qourt, bdfore the expiration of four years .

- his ‘offide.

e from Janwary 1, 1959, the expiration date of ﬂha-n
-:.;tcran of  the newly eloctod Justices of the reaoe1

- BRI ?: It -in nell settled’ bi the Anorioan ‘and Texes. authori- .
- .-tles that an ¢

aofficer who'is elected for a tebm of years holds’
:ghaect to it being abolished during his term. Dow-
ks,ﬂiwy¢ﬁ7 3 garver v. 2ler Cot 200 STW.
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that an abolition of an office is predicated upon & legal order
by the appropriate governing body which has the authority to act
- .on such matters _ _ :

: Section 18 of Article V of the Conatitutlon of Tbxas |
Provides as follcws. . : .

. ' “Each organized county in the State now or
. hereafter existing, shall be divided from time
_ 0 time, for the ctonvenience of the -people, intoe
* precincts, not. less than four and not aore than
‘eight. Divisions shall be made by the Commis-
‘sloners Court provided for by this Constitutlion.
In each such precinct there shall be elected one.
. :Justice of the FPeace and one Constablé, each of
. wiiom £=hall hold his office for four: years and
'szgptii his chcesaor shall be’ elected and quali-
o 1éd... Wt

' "The caae..hnd the Attornsy General's opinions inter-
preting this’ pection of. the. conntituxion have repsstedly held
that the Commissioners Court has the:-suthority to ‘increase, de-

' erease, change ‘the preeintt boundaries and abolish the office of

the Justice .of the Pesce and. Constable 80 long as there remains

N ‘at least four, but No more than eight: such offices in the county.

This right of the . 00mmiasioners Court” may be exercised at any
time they may deem "convenient for the people', and may operate
to deprive persons elected to those positions of any right to
continue in office or receive the emoluments thereof. State v.

Rigeby, 43 S.W. 271 (Tex.Civ.App. 1897, error ref.); ﬂaEEIﬁgifb_
Townsend, 136 S.W. 1143, 1145 (Tex.Civ.App. 1911); Willlsms v.

- Castleman, 112 Tex. 193, 247 S. W 263 (1922); Brown v. Meeks
96 3.W.2d 839 (Tex.Civ.App. 1936 error disn.s Attorney ﬂinoral'a )
0@1nions Nba V=790, v~1032, and‘v-1218 . . '
The recent case of Childress Count v. ‘Sachse, 310 -

_S.M. 2a'u14 -and affirmed in 3 , was decided on facts
.,diatinguishable from: those preaenbed in your letter, In that

" case .the Commissioners Court changed the boundaries of the Com-

. missioners Precinct which resulted in placing Commissioner Sachse's
. Tesidence in a precinet different from that tb.whieh he was elect-
v ed,  The County Judge promptly declared a vacancy and asppointed .

‘another individual to serve the remainder of Sachse's term., - Snohlo

sued the county seeking to recover the salary of the office for
that part of the .term after his "removal". The Court of Civil
‘Appeals affirmed the District Court's Judgment for Sachse by hold-

. ing that he was never legally removed. The Court, in settins

'rorth ‘the taets of tha caae, atated as follown._
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. . . Such order /fof the Commissioners Court/
did not purport to remove appellee from his office
or attempt to abolish a gegllee's office or to create
‘a"vacancy therein.” (Emphasis ours)

1,:;Aft,r diacuasing ‘the procedures and ‘requisites of removal of
"‘1publib ofticials from office, the Gourt stated as follows:

R “According ‘to the ecord before ue and under
the cited and numerous other authoritiees, 1t

. .clearly appears that appellee, Sachse, was never
“legally removed from office; neither was his of-
‘fice le 1ly vacated or. abolisﬁed. A

' Ih & short opinion, the. Supreus Court {in 312 S.W.2d
380) affirnad the Court of Civil Appeala as follows:

“The application for writ of error 18 re—,
... fused. No reversible error. We approve the
. - holding of the Court of Civil Appeals that changes
el A precinot ‘boundaries do not create a vacancy in
. .the office of - -County Commissioner or deprive the
v Aneumbent of the right to-hold office for the re-
.. maindey -of his-term, even though by reason of such
vt schanges his. reaidence is not within the precinct
",gas redefined.‘ ) ,

e . It-ia& noted that the Court of Civil Appeals in stat-
'1ns the raets -of the case, called attention to the fact that

114 'th§ erder did-not attempt to abolish or vacate the office in

qnestion. In applying the law to those facts the Court con-
eluded that there had been no legal removal from office. How-
ever, - they did not stop with such a holding, but continued with
dictym, after the semi-calon, to the effect that a different
- fegult would obtain in the event of a legal abolition or vaca-
“tion of "the office. . The Supreme Court's opinion is narrowed to ..

La ‘statement ;of the law with regard to a change of boundaries

- with no.indication of the appropriate result had there been a:
- legal.abolition or vacation of the office; thus it left stand-
-ing the ‘dtotum of :the opinion of the Court of Civil Appeals.

- I thia case were interpreted to preclude the abolition of an-

office during the term for which an individual had been elected,_
the result would conflict with the present American and Texas
- decisions, - a result which, in the oplnion of this office,
neither the.Court of Civil Appeals nor the Supreme Court in-
-tended to inply. . ,
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: Thererore, considering ‘the foregoing, it is the
opinion of ‘this office that the Commissioners ourt may, dt
any time, for -the convenience of the people, redistrict the
Justice Precincts into not less than four nor more than elght
and abolish the offices of the Justice of the Peace and Con-
stable .and declare them vacant in those precincts in which
the boundaries dre altered. . In such .event the officials

" elected to these positions: ‘have no ‘further right to continue

in office or .draw théeir' salaries. ' A vacancy thus occurring
in these positions will authorize the ‘Commissioners Court to
appoint. any qualitied person to f111 such vacancy. :

‘S u N M A R b 4

:AThe Conniaeioners COurt lay, at any time, -
abolish old Justice Precincts and re-.
- ‘divide .the county. into -new precincts. In.
- ..--.such ‘case -the: Justices of the Peace and
~'Consbables elected in a preeinct whose: -
;:boundaries are-altered, hivé no right to .
.. continue i office or draw their salaries.
;- ./ The vacancies ¢rested by such an order are .
.sj';ﬁrequirea to bo tilled hy the COuniaaioners_'

'Vérv_fruly-yqurs,_

John L. Estes .
é Assiatant Attorngy General

- Tom I MaFarling
- Gordon: C. Cass
-John Reeves - .. .
" J. Milton ﬂichardson
.Ihvid n..thonal
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