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rense for employees inJured in

line of duty, and related
Dear Col. Garrison: ' questions,

We.have received your letier of February 19, 1959, in which you
request our opinlon on the following questions:

. "1, Can the Texas Department of Public Safety lawfully
expend from appropriated funds to pay for medical service,
medlcal bills and hospitalization expenae for employees in-
jured in line of duty?

"2. Can the Department lawfully expend appropriated
funds to pay for funeral axpenses of employees vhen death
results in line of duty?

3. Can the Department lawfully pay for medical ser-
vice in connection with physical examinations given to pros-
pective employees for the beneflt of the Depariment so that
it may determine whether they are phyaically qualified for
employment?

®4, Can the Department lawfully pay for medical service
in connection with physical examinations of its employees for
the benefit of the Department to determine their physical
fitneas for retention in the Department, promoilon, or trans-
fert®

Because of the conslderations involved, we will answer Questions 1
and 2 together.

Section 44, Article III of the Constitution of Texas, reads in
part as follows:
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"Sec. k4. The Iegislature shall provide by law for the
compensatlon of all officers, servants, agents and public con-
tractors, not provided for in this Constitution, but shall not
grant extra compensation to any officer, agent, servant, or publle
contractors, after such public service shall have been performed
or contract entered into, for the performance of the same; nor
grant, by appropriation or otherwise, any amount of money out
of the Treasury of the State, to any individual, on a claim,
real or pretended, when the same shall not have been provided
for by pre-axisting law; . . .” (Emphasis ours.) .

Sectlon 51 of Article III of the Conetitution of Texas provides
in part as follows.

”Sec’:. 51. The legislature shall have no power to make
any grant or anthorlze the making of any grant of public money
to any individual, association of individuals, municipal or other
corporations whatsoever; . . ."(With certain listed exceptions.)

In an opinion dated Jenunary 1%, 1938, to 'Honorabie GeorgeH. L

Sheppard, Comptroller of Public Accounts, this Department held that =
neither Sectién 44 nér Section 51 of Article III of the Comstitution —
of Texas, precluded the Department of Public Safety from paying hospi-
talizatlon, medical services or funeral expenses of highway patiolmen
injured or killed in the line of duty. The appropriation bill there
involved provided funds for the payment of hospitalization, medical
services and funeral expenses of the patrolmen injured or killed in the
line of duty. This conclusion was reached because this Department was
of the opinion that providing hospitalization, medical services and
funeral expenses was a condition of employment as a patrolman. It was
held that such d1d not comstitute prohiblted additional compensation,
nor did 1t constitute granting of public money to a private individual.

" In the case of Byrd v. City of Dallas, et al, 118 Tex. 28, 6
S.W. 24 738 (1928), the Supreme Court of Texas had before it the gues-
tlon of the comstitutionality of certain laws which provided for a
pension plan for retired policemen and firemen.

The Supreme Court in that case sald:

". « . It 18 academic to say the Legislature has power to
pass any law which its wisdom suggests that 18 not forhidden
by scme provisions of the Constitution {federal or state). If
the pension provided for in this act is a gratulty or domatiom

to the beneficiary, it is clearly forbidden by the fundamental
1aw, Cn the other hand, 1f it is a part of the compensation
of such employee for services rendered to the city, or if it
be br a public purpose, then clearly it i1s a vallid exerclse
of the legislative power.”
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The Court goes on to say that there 1s no reason why a clity
may not engage its servants and employees upon any terms of payment ac-
ceptable to both parties. We feel this reasoning i1s applicable to the
State as well, so long as there is pre-exlsting law authorizing the
a.ppropriation of funds for the payment for the services rendered,

The Byrd case ( upra) 18 cited with approval in Attorney Gen-
eral's Opinion 0-41%0 dated December 9, 19k1, which opinion approves
the payment of comparabls items to employees of the Harris County Navi-
gation District. In that opinion, the controlling distinction is made
between & situation wherein the employment contraét with the employee
is made for a deteminable sum per month plug an amount of medilcal at-
tention; and the situation, on  the ‘other hand, where a determinable
saliry 1s established and paid, without a promise of the medical atten-
tion, then at a subsequent date, after payment of the contract salary
and performance of the services of the contract, medical service is
given in-addition to the contract salary.

In your supplemental letter dated February 27, 1959, you in-
formed ue that since the above mentloned 1938 opinion, the Department
of Public Safety has recrulted its law enforcement personnel with the
understanding that they would receive such benefits for injuries or
death incurred in the line of duty, &nd that from that time your De-
partment has had an established procedure for maklng such payments.
You also state that such understanding is a condition of employment
of such personnel and 1s so consildered by your Depariment. To reach
the applicable law, we shall assume such to be the case,

. Under such circum.stances, we feel that there 1s no consti-
tutional prohibition againet making such paymente provided there is an
appropriated fund authorized by a pre-exiating law from which such pay-
ments may 'be made.

_ The Legislature has, by general statute, authorized the pay-
ments of such expenses. Ariicle 4413 (a), Vernon's Civil Statutes,
(1957, 55th leg., lat Called .;easion, Ch. 24, p. 99) reads in part as
follows:

_ "In addition to the authority now provided ty law the
Texas Department of Public Safety may expend public funds
for the purposes of paying sa.la.r;ea y o o e dru medical,

hospital and laboratory expense, and funeral expense when
death results in line of duty, . . .7"_ i]!mrphagis_ added. )
| This statute is authorizatiocn, not only for the type of em-

ployment contract here made, but is pre-existing law to support the
later appropriation by the Leglslature.

Moneys appropriated to the Texas Department of Public Safety
by the provisions of House Bill 133, Acts of the 55th Leglslature,
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Begula.r Sesaion, 1957, Ghapter 385, make 1t clear thaet a portion of t.he
funds there appropriated are for ", . .funeral expense when death re-
gults in line of duty.” And, the above mentioned act (Article 4413(a),\
_Vernon's Civil Statutes) in Section 2 reappropriates those funds also
~for ". . . the purposes. set out in Sectlon 1 of this Act in addition
_ to the purposes named in . e " the appropriation bill,

: o An- appropriation authorized by pre-exiating 1aw has boen
'passed by the Legislature of this State to pay drug, madical, honpita.l i
-and laboratory expenses of Depariment of Public Safety personnel when =

v in.iured in-line of duty, and funeral expenses when death results in
1line of duty. ..The promise of such payments was a.condition of employ-

~ ment of such personnel. We are unable to determine a constitutional

prohibition which would withhold such payments from those who have
labored or served for such privilege. . (See: Friedman Ve Amerioan

Sure g 00. of New. York, 151 B.W. 2(1, 5"{0, at 578

Yaur :Quoationa l and 2 are anawered in the affimative s
undar the agsumption that such payments will be made from the fund
provided in acoordance with the regularly established deparmental
- policies; to those. employees uho hq.va ha.d such a condit:ion attaohed
- o their emnlomnt..‘ f e .

, Beoause of f.he considerations 1nvolved s WO will answer
Questiona 3 and h tpsether. ' : o

The controlling diatinction here is whether such examinations o
are g:lven to employees and prospective émployees of the Department incl-
dent to apd in furtherance of the govermmental funotion of the. Depart- -
ment; or whether they are given for the private benefii of the em- ' -
ployee involved. The nature of the information sought in a physical
examination is such that it can be obtailned only by a qualified medical
examiner and cannot be obtained by the regular Department personnel.

In the event examinations for the benefit of the employees involved were
to be attempted, such would be prohibited by Section 51 of Article III
of the 'rexaa Conatitution gquoted above, -

'I'he emimtiona you Iinquire sbout are, in our. opinion given
for’ the benefit of the Depariment in order for the Department to deter-
- mine 1if the persons involved are physically able to perform their ,
officially assigned duties. The examinations would clearly be in fur-
therance of the State's purpose, and therefore, would have & govern-
mental purpose. The answer to your Questions 3 end 4 is in the af-
fimative.- ' = - : '

_ SUMMARY -
The Depariment of Public Safety may pay the

. medical &nd funeral expenses of employees in-
- Jured or killed in line of duty so long as
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the promise of such payments ig a con-
dition of employment of the employee;
expenses for medical service lncurred in
giving employeses or prospectlive employees
physical examinatlons may be paid if the
examinations are given in furtherance of
the State's purpose.

Very truly yours,

WILL WIISON'
Attorney General of Texas

Bydw é‘ W/
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