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Re: Constitutionality of
H. B. No. 179, 56th
Leg., requiring the
Commissioners Court
of Tarrant County to
submit the Optional
County Road Law to
the vote of the quali-
fied voters of the

Dear Senator Hardeman: County. :

Your request for an opinion as to the constitution-
ality of House Bill No. 179 of the 56th Legislature is sub-
stantially as follows:

Is House Bill No. 179, 56th Legisla-
ture, requiring the Commissioners Court of
Tarrant County to submit the Optional Coun-
ty Road Law to the vote of the qualified
voters of the county, constitutionally val-
iq4? ' -

Sectlon 2 of Senate Bi1ll No. 226, Acts of the 50th
Leglslature, Regular Session, 1947 (codified as Article
6716-1, Vernon's Civil Statutes), known as the Optional
County Road Law of 1947, reads in part as follows:

"By a majority vote of its qualified
voters, any county in this state, at an
election held for that purpose, may adopt
the provisions of this Act for the con-
struction and maintenance of county roads
and bridges and for the expenditure of the
County Road and Brldge Fund. Such queation
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shall be submitted to the qualified voters

of such county at a general or special elec-
tion by the Commissioners Court of such coun-
ty, upon petition of a number of qualified
voters of such county equal to ten (10) per
cent of the number voting for Governor at the
last preceding general election in such coun-
ty, not less than thirty (30) days nor more
than sixty (60) days after the petition 18
filed with the Commissioners Court. . . .

The Optional County Road Law of 1947, as seen from
these portions, 1s a general law which 1s avallable to any
county conforming to its adoptive procedure. It relates
both to county road construction and to maintenance, and
not merely to the latter.

Article III, Section 56, of the Constitution of
the State of Texas provides, among other things, as fol-
lows:

“"The Legislature shall not, except as
otherwlse provided 1n this Constitution,
pass any local or Speclal law authorizlng:

]

YRegulating the affairs of counties,
citles, towns, wards or school districts;

"
. 8 e

"Authorizing the laying out, opening,
altering or maintalning of roads, highways,
streets or alleys;

n
. s e

“Creating offices, or prescribing the
pewers and dutles of offlcers, in counties,
cities, towns, election or school districts;

n
. s

“And in all other cases where a general
law can be made applicable, no local or spe-
clal law shall be enacted; . . .
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House Bill No. 179, the subject of this opinion,
18 clearly intended as a local and speclal law pertain-
ing only to Tarrant County, as stated in 1ts caption,
which reads as follows:

"AN ACT requiring the Commissioners
Court of Tarrant Ceounty to submit the
Optional County Road Law to the vote of
the people; and declaring an emergency."

As a local and special law, House Bill No. 179
by requiring actions by the Commissioners Court of Tar-
rant County attempts to regulate the affairs of that
county, although such legislative actlon is prohilbilted
by the above Constitutional provisions.

House B1ll No.1l79 purports to aveoid this consti-
tutional prohibition by reciting in Section 4, in part,
as follows:

"The fact that Section 9, Article
VIII, of the Constitution, glves the
Legislature the power to enact local
laws regarding the malntenance of pub-~
lic¢ roads and highways and the need
for local roads and highways in Tarrant
County create an emergency and an impera-
tive public necessity . .;.

However, such mere recitation cannot establish
the nature of an enactment and thereby make the Azt valid
under Section 9 of Artilele VIII of the Constltut.on. Even
1f House Bill No. 179 were to be a local road law, 1t
would have to be limited to the maintenance of public roads
and highways to be valid under Section 9 of Article VIIT.
House Bill No. 179 1s not a local road law for such malnte-
nance, and, by 1lts very language, 1s only an attempt to
force the Commlssioners Court to submit at an election the
proposition of whether or not to adopt the Optional County
Road Law of 1947, which 1tself 1s not limited to such main-
tenance. Thus, House Blll No. 179 is not authorized by
Sectlion 9 of Artlicle VIII and is merely an attempt to regu-
late the affairs of a county and therefore unconstitutlonal.

Attention 18 called further to Opinion No. V-8399 of
the Attorney General, dated September 10, 1949, and addressed
to the County Auditor of Tarrant County. That Oplinion stet-
ed 4as follows:
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"Phe filing of a petition of a
number of qualifled voters of a coun-
ty equal to ten per cent of the num-
ber veting for Governor 1n the preced-
ing general election 1s a condition
precedent to the exercise of power to
call an election pursuant to the Op-
tional County Road Law of 1947. Art.
6716-1, v.C.8."

Therefore, under the provisiona of the Optlonal
County Road Law 1ltself, the act of the Commissioners
Court sought by House B1ll No. 179 would not bhe sufrfil-
clent to secure a valid adopticen of the Optional County
Road Law by the voters of Tarrant County.

SUMMARY

House Bill No. 179, 56th Legis-
lature, Regular Sesslon, 1959,
requiring the Commissioners

Court of Tarrant County to Bub-
mit the Optioconal County Road Law
to the vote of the qualified vot~
ers of the County, is unconstitu-
tional, being in violation of
Section 56, Article III of the
Constitution of Texas.

Very truly yours,

WILL WILSON
Attorney General of Texas

Charles D. Cabaniss
Assistant

CDC:rm
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