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Artlcle 1722a, The Water.
Safety Act, requiring every
motorboat to carry life pre-
servers of the type approved
4 by the Commandant of the
Dear Mr. Duncan: S ‘United States Coast Guard.

In your letter reguesting an opinion from this office
you ask whether Subsection ?d), Section 7 of Article 1722a,
The Water Safety Act, ls constitutional. . .

Section 7, Article 1722a of Vernon's Penal Code,'Acts
1959, 56th Legislature, chapter 179, page 369, states in part:

"(d) Every motorboat or vessel shall have
aboard one life preserver, buoyant vest, ring
buoy or buoyant cushlon of the type approved by
the Commandant of the Unlted States Coast Guard
in good and serviceable condition for each per-
son on hoard.

"(e) No person shall operate or give per-
mission for the operation of a vessel which is:
not equipped as required by this Section or modi-~
fication thereof."

Section 14 of the Act prescribes penalties as follows:

"(a) Every person who violates or.falls to
comply with any provision of this Act, shall be
gullty of a misdemeanor.

"(b) Every person'cOHVicted of a misdemeanor
for which another penalty Isnot provided shall be
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punished by a fine of not leas than Ten Dol-~"
lars ($10) nor more than Fifty Dollars ($50)."

In our opinion, these provigions are constitutional,
for the followlng reasons. - -

Subsection (d) undertakes to adopt by reference cer-

tain provisions of federal law, namely, the regulations
1gsued by the Commandant of the United States Coast Guard,
in discharge of his offlclal dutles, approving certain types
of water safety devlicea, We must flrst determine whether
Subsection (d) was intended to include devices approved after
the effectlve date of Article 1722a, for while the Leglslature
1s competent to adopt exlsting provislons of federal law,
an attempted adoptlion of prospective provisions of federal
law, whether statute or admlnistrative regulation, 1s uncon-
atitutional as a delegation of legislative power. Hutchins
V. Mayo, 143 Fla. 707, 197 So. 495 (1940); State v. Intoxicat-
ing Liquors, 121 Me. 438, 117 A. 588 (1922); State v. Gauthier,
12) Me. 522, 118 A, 380 1922&; Opinion of the Justices, 239
Mass. 606, 133 N.E. 5? 1921); See State v. Urquhart, 50 Wash.
2d 131, 310 P. 24 261 (1957) and cases clted therein; Santee
Mills v, Query, 122 S.C. 158, 115 S.E. 202 (1922); Brock v.
Superior Court, 9 Cal. 24 291, 71 P, 2d 209 (1943); Fla. Indus-
trial Commission v, Peninsular Life Ing. Co., 152 Fla. 55, 10
So. 2d 793 {1943); but see People v. Goldfogle, 242 N.Y. 277,
151 N.E. 452 (1926); Ex Parte Lasswell, 1 Cal. App. 2d 183,
;6 P, 2d 678 {1934). In Texas the construction of a so-called

reference" statute, as with other questions of statutory
constructlon, 1s a matter of ascertalning legislative intent.
Trimmier v. Carlton, 116 Tex. 572, 296 S.W. 1070 (1927).
Since the statute does not expressly resolve the question,
and since the Leglslature wlll be presumed not. to have in-
tended to contravene the Constitution, County School Trustees
v. Edna Independent School Dist., 9 S.W. 24 506 (Civ. App.
1G28), affirmed 34 S.W. 2d 860 (Com. App. 1928); Santee Mills
V. Query, supra, we conclude that subsectlon (d) must be
construed as including only those types of water safety de-
vices approved by regulations of the Commandant in effect
at the time of 1ts enactment. See Santee Millg v. Query,
supra; Fla., Industrial Commission v. State, 155 PFla. 772,

21 So. 24 599 (1945). Subsection (d) 1s therefore not uncon-
stitutlional as a delegatlon of legislative power; its refer-
ence to types of water asafety devices approved by the Comman-
dant serves merely to set forth the class of water safety
devices required to be carrlied aboard in order to avoid the
penaltles of Section 14. State v. City of Austin, et al,
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331 S.W. 2d 737, Tex., (1960).1

lThis case involved the conatlitutionallty of Artilcle
6674w~4, which provides for reimbursement by the State to
utilities of the expense of relocating facllifties of the
utillity located on public rights of way when such reloca-
tion 1s necegsitated by the ilmprovement or construction of
certain designated interstate highways, provided that "such
location 1s eligible for Federal participation.” Acts 1957,
55th Legislature, page 724, Chapter 300, Sec. 4A. The Supreme
Court noted in its oplinion that this Act was evidently passed
in order to take advantage of the provislons of the Federal-
Ald Highway Act of 1956, which authorized payment of Federal
funds to the states as reimbursement for expenses of utility
relocation, go long as payment by the State to the utility
would not violate State law or any legal contract between the.
utility and the State. Fhe statute also provided that the
term "cost of relocation” was to refer to an amount calculated
in a specified manner, "and otherwlse as may be fixed by re-
gulations for Federal cost participation.” The Court rejected
the contentlion that the statute was an unconstltutlional dele-
gation of leglslative power to the United State, its Congress
and agencles, stating: ' , ‘ '

". « . A change in the percentage of Federal
particlpation will naturally affect the amount
which the state recelves by way of reimburse-
ment, but willl not alter in any way the obliga-
tion of the state to the utilities. No part of
the expense wlll be pald by the state, of course,
if the relocation is not eligible for Federal
participation, but in making this provision the
Legislature was slmply establlishing a class of re-
locatlion projects for whlch the utilitles will be
entltled to reimbursement. It 1s our opinlion that
the classification is reasonable and that the law
is not unconstitutional as a delegation of leglsla-
tive power."

The question of whether Article 66T4w-4 was intended to adopt
future provisions of federal gstatutes or administrative regu-
lations was not discussed. We do not believe, however, that

this opinion 1s properly read as holding that such an effect

wag intended by the Legislature (but that the Article so con-
strued 1s nevertheless not an unconstitutional delegation of

power to the federal government). We take this view notwith-
standing the language In the opinion regarding future changes
(See Footnote No. 1 continued at the bottom of next page. )
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Even though the Statute i1s not an unconstitutional
delegation of power, the membership of this class of water
safety devices must be ascertalnable wlth reasonable defin-
iteness and certainty 1f the Statute ls to withstand an
attack as 1nsufficlently definite to afford due process of
law. Lone Stap Gas Co, v. Kelly, 140 Tex, 15, 165 S.W. 2d
Ly6 (19427), answers to certified questions conformed to,

166 S.W. 24 191 (Civ. App. 1942). As to this point, a
reference to the regulatlons of the Commandant ralses some
initlial doubt. In the flrst place, Section 7 of Article

1722a requires "one life preserver, buayant vest, ring buoy

or buoyant cushion of the type apPrbved by the Commandant

of the United States Coast Guard." ILiterally read, the
Statute contemplates an approval by the Commandant of one

type of each of the four kinds of water safety devices men-
tioned. In fact, Coast Guard regulations provide for the
approval of an indeflnlte number of types of life preservers,.
buoyant vests, ring buoys, and buoyant cushions. 46 C.F.R.
160,002-7, 160.,003~T7, 160,004-7, 160.005-7, 160,009-7,
160,047-7, 160.048-T7, 160.049-7, 160.050-7, 160,052-9., Under
these regulatlions, the baslc requisite for approval of a

type of water safety device of one of the four kinds mentloned
in Sectlon 7 of Article 1722a is that the type submltted for
approval meet Coast Guard gpecificatlons for devices of 1ts
kind (whether life preserver, buoyant vest, ring buoy, or
buoyant cushion), material (whether kapok, cork, balsawood,
fibrous glass, or unicellular plastic foam), and intended

use (some specificatlons are for devices for use on merchant
vessels, others for devices for uge on motor boats, still
others for devices %0 be used on "motor boats of classes A,

1, or 2 not carrying passengers for hire"), As of the
effective date of Article 1722a,< furthermore, there were
many types of water safety devlices of each of the four general
kinds mentloned in that Article which had been approved by the

1(Cont’d.) in the percentage of federal participation in
meeting the expense of utility relocatlion proJects. For

the statute did not make reimbursement of the utility con-
ditional upon a project's eligibility for federal particil-
pation in any glven percentage, but only upon its eligibllity
for federal participation, It adopted no Federal provisions,
whether present or future, regarding the percentage of Federal
participation.

®Ninety days after May 12, 1959.
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Commandant, each type having been found to meet the basic
speclfications for devices of ite general kind. See, e.g.,
1959 Federal Reglster 1871 f.f., Notice of United States
Coast Guard of Approval and Termination of Approval of Equip-
ment, Installations, or Materials and Change in Name and
Address of Manufacturers, March 10, 19589,

Since a Statute 1s not to be held unconstitutional if
1t is subject to any other reasonable construction, State v.
City of Austin, supra; see Trapp v. Shell 01l Co., 1L5 Tex.
323, 198 S.W. 2d 42k (1946), we conclude that 1t was the
intent of the Leglslature that the carrying of a life pre-
server, buoyant vest, ring buoy, or buoyant cushion of any
of the types approved as of the effective date of Article
1722a would satisfy the requirements of Subsection (d) of
Section 7 of that Article. The requirements of the Statute
thus may be preclsely and definitely ascertained, so as to
remove any questlion of its constitutionality in this respect.

The fact that the Statute i1s not unconstitutional as a
delegation of legislative power or as an ingufficlently definite
penal law does not, of course, preclude the possibility of un-
congtitutlonallity on other grounds. State v. City of Austin,
supra, held, in addition to the holding already clted, that a
statute limiting the class of utility relocatlion projects en-
titled to be undertaken at state expense to those which under
Federal law would entltle the state to a reimbursement from the
Federal Government was not an unreasonable classification. 331
S.W. 2d 737, T46. 1In the case of the present penal statute,
however, we are concerned not with privileges dispensed by the
Legislature, as to which the Constlitution requires only that
they be distributed without arbitrary discrimination, but pather
with rights of person and property, which the Constitution® pro-
tects agalnst arbitrary deprivation by the state. A leglslative
restriction upon such rights lmposed by the State in the exercise
of 1ts pollce power is arbitrary and unconstitutional unless it
bears a reasonable causal relationship to the ends sought to be
achleved and unless the ends themselves fall wilthin the scope of
the legitimate concern of the State for the protection of the
health, safety, or morals of the public. American Federation of
Labor v, Mann, 188 S.W. 2d 276 (Civ. App. 1945), no writ history.

3U. S. Constiltution, Amendment XIV; Texas Constlitution,
Article I, Section 19.
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We feel that there can be no.gquestion but that the
State may properly enact legislatlon deslgned to promote safety
in the use of boats by private persons. The question is whe-
ther making 1t a penal offense to operate a boat without a life
preserver or other water safety device of the type approved by
the Commandant of the United States Coast Guard tends toward the
achlevement of thls end with reasonable certainty and effective-
ness, The Commandant of the Unlted States Coast Guard, a high
Federal offlcial, 1s under a general duty by Federal law to
". . . promulgate and enforce regulations for the promotion of
safety of life and property on the high seas and on waters sub-
Ject to the Jurisdiction of the United States . . ." 14 U.S.C.,
Sectlon 1. At the time Article 1722a was enacted, furthermore,
the Commandant had varlous specilflc dutles with respect to formu-
lating minlmum standards of approval for many kinds of water
safety devices, includling the four kinds mentioned in that Arti-
cle, 46 U.S.C., Sections 390b, 481, 526e, 526p, and had formulated
and published many such standards 1n detail, frequently revislng
and amending them. 46 C.F.R., Subsection Q, Specifications.
While public offlclals are not invariably fair, dillgent, and
efficlent in the dlscharge of thelr duties, 1t 1s reasonably
probable, and wlll be presumed, that the Commandant &f the Coast
Guard has met thls standard. Thls being the case 1t is also
reasonably probable that the requlrement that boats be equipped
with safety devlices of the type approved by the Commandant willl
result in the protection of the life and llimb of members of the
public; this, in ocur opinion, is all that the Constitution re-
qulres. :

Consequently, we conclude that Subsection (d), Section
7 of Article 1722a, Vernon's Penal Code, is constitutional,

SUMMARY
Subsection (d), Section 7 of Article -
1722a, Vernon's Penal Code, is con-
stitutional. '
Yours very truly,

WILL WILSON
Attorney General of Texgs

wrence Hargrové
Assgistant
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