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Honorable Dean Martin Opinion No, WW-1428

County Attorney

Grayson County Re: Whether Artlcle 1109k of
Courthouse Vernon's Clvil Statutes is
Sherman, Texas constitutional, and whether

disbursements may be made

from the Permanent Improve-

ment Fund for the congtruc-

ticn of water control and

soll conservation structures,
Dear Mr, Martin: and related questions.

We are in recelpt of your letter of August 9, 1962,
requesting a re-consilderatlion of our Opinion No., WW-1382,
The holding of that opinion was as follows:

"Since Grayson County has not complied
with the provisions of Article 7048a of
Vernon's Civil Statutes, there are no exist-
ing funds that may be expended for the purchase
of land or maintenance of water control and
soil conservation structures constructed by
the U, 3. Department of Agriculture Soll Conser-~
vatlon 3ervice.

"If the County Auditor approves illegal
and unauthorized dilsbursements drawn on exist-
Ilng county funds, he and the suretles on his
bond are liable for the amounts 1llegally ex-
pended. "

In the course of our cplnlon we stated the following:

"Subsequent to the release of the above
cited opinions /WW-595 and WW-596/ the Legls-
lature passged Artlcle 1109k; and 1ln Section 3
of sald statute specifically authorized the dis-
bursement of Permanent Improvement PFunds for
carrying cut the purposes of the Act. However,
an inspection of that statute leads us to the
conclusion that its provisions were to apply
when a soll conservatilion district, water control
and improvement district, or drainage district
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had been created. No such district having
been created in Grayson County, 1t follows
that the provisions of Artlcle 1109k do not
apply. For the gbove stated reasons Artlcle
158le is llkewise inapplicable."

Thls statement was premised on the assumption that no

scll conservation district, water control and improvement
district or dralinage district was involved in your contract.
Your last letter presents to us additlonal information stated
by you as follows:

states

"The contract in question was entered into
between the Upper Elm Red Soll Conservation Dis-
trict; the Collin County Soil Conservation Dis-
trlct; the Choctaw Watershed Water Improvement
District, which is a water control and improvement
district, created by H.B. 156, 56th lLeg., (as
amended, H.B. 999) approved March 24, 1959; and
the Grayson County Commissioners Court. A copy
of this contract is attached hereto for your in-
formation,

"In view of the statements made 1n paragraph
1, page 4 of your opinion, 1t was felt that you
did not know these facts."

You then ask the following additional questions:

" . Is Article 1109k of the Revised Civil
Statutes of the State of Texas Constitutlional and
valld?

"2, If your answer to Questlon No. 1 is 'yes,'
can Grayson County legally expend money under Arti-
cle 1109k in fulfiliment of 1ts contract with the
other partles lnvolved out of 1ts Permanent Improve-
ment Funds? '

"3, If your answer to Question No, 2 1is 'no!
then 1in what partlicular have the partlies involved
falled to comply with Article 1109k?"

Section 9 of Artlcle VIII of the Constitutlon of Texas
as follows:

"The State tax on property, exclusive of
the tax necessary to pay the public debt, and of
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lows:

the taxes provided for the benefit of the

public free schools, shall never exceed
thirty-five (35) cents on the one hundred
dollars valuatlon; and no county, city or

town shall levy more than twenty-five (25)

cents for clty or county purposes, and not
exceedlng fifteen (15) cents for roads and
bridges, and not exceeding fifteen (15)

cents to pay jurors, on the one hundred dol-
lars valuation, except for the payment of

debts incurred prior to the adeption of the
Amendment September 25, 1883; and for the erec-
tion of public buildings, streets, sewers, water-
works and other permanent improvements, not to
exceed twenty-five (25) cents on the one hundred
dollars valuaticn, in any one year, and except
as 1s 1In this Constitution otherwise provided;

. ."  (Emphasis added).

Article 1109k of Vernon's Civil Statutes states as

"Section 1. All countles, citles, water
control and improvement districts, dralnage dis-
tricts and other political subdivisions in the
State of Texas are authorlzed to enter 1Into con-
tracts with soll conservatlion districts for the
Joint acquisition of right-of-ways or jolnt con-
struction or maintenance of dams, flood detention
structures, canals, drains, levees and other Im-
provements for flood control and dralnage as re-
lated to flood control, and for makling the neces-
sary outlets and maintaining them; and providing
further that such contracts and agreements shall
contain such terms, provlsions and detalls as the
governing bodies of the respective polltical sub-
divislons determine to be necessary under all
facts and clrcumstances.

"Sec., 2. All countles, clties, water control
and improvements distrlcts, dralnage dlstricts
and other political subdivislions 1n the State of
Texas may contribute funds to scll conservation

fol-

districts for construction or malntenance of canals,

dams, flood detention structures, dralns, levees

and other improvements for flood control and draln-

age as related to flood control and for making
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the necessary outlets and maintaining them
regardless of whether the title to such
properties 1s vested in the State of Texas, or
a soll conservation district, so long as the
work to be accompllished is for the mutual bene-
fit of the donor and the agency or political
subdivislon having title to such property on
which the improvements are located,

"See. 3. All countiles in the State of
Texas are authorized to expend Permanent Improve-
ment Punds for carrying out the purposes of this
Act and in addition thereto such counties may
also expend Flood Control Funds levled pursuant
to Section la of Article VIII of the Constltution
of Texas and Article 704ca of Vernon's Civil
Statutes for the purpcses of thils Act; providing
that cilties, water control and improvement dis-
tricts, dralnage districts and other politlcal
subdivisions may expend the appropriate funds of
the various citles and political subdlvisions for
carrylng out the purposes of this Act." (Emphasis
added).

In the case of Carroll v, Williams, 109 Tex. 155, 202
S.W. 504 (1918), the Supreme Court stated at page 506:

i

Going to the real glst of the main
issue before us, section 9 of article 8 of our
state Constitutlon, supra, inhibits any and all
transfers of tax money from one to another of the
several classes of funds therein authorized, and,
as a sequence, the expenditure, for one purpose
therein defined, of tax money ralsed ostensilbly
for another such purpose. The immedlate purpose
in so prescribing a separate maximum tax rate for
each of the classes of purposes there enumerated
is, no doubt, to limit, accordingly, the amount
of taxes whilch may be ralsed from the people, by
taxatlon, declaredly for those several purposes
or classes of purposes, respectlvely. But that
i1s not all. The ultimate and practical and ob-
vious design and purpose and legal effect 1s to
inhibit excesslve expendlitures for any such pur-
pose or classea of purposes. By necessary implil-
cation saild provisions of gsection 9 of article
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8 were designed, not merely to limit the tax
rate for certain thereln deslignated purposes,
but to requlre that any and all money ralsed
by taxatlion for any such purpose shall be ap-
plied, falthfully, to that particular purpose,
58 needed therefor, and not to any other pur-
pose or use whatsoever, Those constitutlonal
provisions control, not only the raising, but
also the application of all such funds; and
such 1s the legal effect of articles 2242 and
7357, supra, when properly constructed and ap-
plied." (Emphasis added).

From the language of the Carroll opinlon, 1t can be seen
that no disbursements may be made under any circumstances from
the “Permanent Improvement Fund except for permanent improve-
ments themselves,

We do not consider Article 1109k to be an inroad on
Section 9 of Article VIII of the Constitution, provided, of
course, that the disbursements made under the authority of
thls statute go only for the erection of permanent improve-
ments. We therefore hold that Article 1108k 1is constitution-
al, and that the Commlssioners' Court is authorized to make
disbursements for permanent lmprovements,

We respectfully call your attention to the fact that
not all expenditures relating to water control or soil conser-
vation structures involve permanent improvements. Opinion No.
0-37 (1939) held that expendltures for legal services and fil-
ing fee expenses do not come within the term "erection," and
consequently were not expenses of "erection" of a permanent
improvement. Opinion No, 0-629 (1939) held that disbursements
could not be made from the Permanent Improvement Fund for the
construction and maintenance of drainage ditches. Opinion No,
0-5422 (1943) held that funds collected as a permanent ilmprove-
ment tax could not be legally expended for the purpose of buy-
ing right-of-way for public roads. Our Opinion No, WW-596
(1959) held that dilsbursements could not be made for the main-
tenance of projects constructed by the Soll Conservatlon Ser-
vice. These same principles apply to the contract entered in-
to by your Commlssioners' Court,

Accordingly, 1n the light of our discussion above, Onln-
ion No. WW-1382 is hereby modified to the extent that amounts
may be disbursed from the Permanent Improvement Fund 1f they
are used "for the erection of public bulldings, streets,
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sewers, waterworks and other permanent improvements." The
County Auditor is only llable for amounts disbursed for pur-
poses which do not constitute permanent Improvements.

SUMMARY

Artlicle 110%Qk of Vernon's Cilvil Stat-
utes is constitutional insofar as 1t au-
thorizes dilsbursements from the Permanent
Improvement Fund for the erectlon of perma-
nent improvements. The Commissioners!
Court of Grayson County may, by authority
of Article 1109k, make disbursements from
the Permanent Improvement Fund for perma-
nent improvements in connection with the
construction of water control and soll con-
servatlon structures.

Yours very truly,

WILL WILSON
Attorney General of Texa
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