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Opinion No. WW-1465

Re: Whether Article 76214, V.C.8.,
requires that oil operators
who desire to dispose of oll
field brines, etc., must ob-
tain & permit from the Water
Pollution Control Board, and
related questions.
Dear Mr. Smallhorst:

We are in receipt of your letter in which you reguest
the opinion of this office concerning the following questions:

"}, Under Article 7621d, V.C.85., is it required
that o0il operators wishing to dispose of oil field
brines, etc, must obtain a permit from the Water Pol-
lution Control Board?

"2, If a permit is required, then will the goti-
vities of the Water Pollution Control Board in enforc~
ing the conditions of the permit issued infringe upon
the authority of the Raiiroad Comzmission under the
provisions of Article 602%a, V.C.S.7?

"3. Would it be permissible under Article 76214,
V.C.B., and the exemption already mentioned concern-
ing thé Rallroad Commission and Article 6029a, V.C.S.,
for the Weter Pollutior Control Board to assign and
dologate all responsibilities for the disposal of oil
£ield brines in such a manner as to protect ths sur-
face and underground waters to ths Railroad Commission?

"y, Would it be appropriate in view of this ap-
parent conflict of authority for the Water Pollution
ontrol Board to adopt a rule along the following

lines: ‘In the event of any conflict between statu-
tory provisions contalned in Texas statutes or between
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provisions of these rules, the Board ressrves the
right to proceed under that provision of the law

. or rules, as appropriate, which in the opinion of
the Board is for the best interest of the Btate of
Texas and thes citizens thereof.' This statenent
n%{ht serve as a basis for the Board designating
full responsibility for the disposal of oil fisld
vastes to the Mailroad Commission in accordance
with Article 602%a, V.C.8., and not requiring a
pernit from the vater Pollution Board.

g, Since there is an apparent conflict be-
twsen Bection ¥ of Article 76214, V.C.S., which
requirss 'Wwithin twelve (12) months after the date
upon vhich this law becomes effective, every per-
son vwho upon such effective date is discharging
or permitting to be discharged any waste into or
edjacent to the veters of this State shall apply
to the Board for a permit to continue such dis-
charge if it is his desire to 8o continue . . .’
and the exsmption of the Railroad Commission as
contained in Section 10, subsaction c(k), of Arti-
cle 76214, V.C.8., what interpretation and policy
do you suggest?”

- The water Plllution Control Board was created by House
Bill 24 of the 57th Lesgislature, codified as Article 7621d of
Vernon's Civil Statutes. The rather broad scope of this act is
reflected in its caption:

"An Act to establish a State Water Pollution
Control Board, and to provide for the control,
prevention an& abatement of pollution of the

surtage and underground waters of the State.

Ll

Subsequent sections of the Act defire terminclogy, pre-
scribe the establishment of the Water Pollution Control Board,
prohibit pollution, specify the Board s regulatory powers and
spforcemsnt procedures and establish penalties for pollution. A
notadble exception to the Board's general responsibility and au-
thority for water pollution control is contained in paragraph
(e)(4+) of Section 10, which provides:

tNotwithstanding any provision of this Aet,
the Railroad Commission of Texas shall and the
Board of Water Engineers shall continus to exer-
cise the authority granted to ther in Chapter 82,
Acts of the Pifty-seventh Legislature, Rsgular
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S8ession, 1961, codified as Article 7621(b), Ver-
non's Annotated Cilvil Statutes; and the Rallrocad
Commission of Texas shall continue to exercise
the authority granted it in Chapter 406, Acts of
the Fifty-fourth leglslature Regular Session,
1955, codified as Article 6029(a)."

The obvious fact ascertainable from the above Qquoted
expression 1s that the extant law of this State concerning the
ioneral subject of water pollution and control consists of at

east these three contemporanecus” statutes - Article 76214 re-
lating to the Watter Pollution Control Board, Article 6029(a)
relating exclusively to the Railroad CQmmission of Texas and
Article 76210 relating jointly to the Railroad Commission and
the Texas Water Commission. There are other statutes concerned
with water pollution and control, but these do not appear mater-
ial to this opinion request.

Article 6029(a) is the earliest in point of time and
basically is & two-paragraph statute. The first paragraph states

"The Railroad Commission shall also make and
enforce rules, regulations and orders in connection
with the driliing of exploratory wells and wells for
0il or ges or any purpose in connection therewith;
the production of oil or gas; and the operation,
abandonment and proper plugging of such wells to pre-
vent the pollution of the streams and public bodlas
of surface water of the State, and any sub-surface
vater strata that are capable of producing water
suitable for domsstic or livestock use, or for irri-
gation of crops or for industrial use, which would
or might result from the escaps or release of crude
petroleum oil, salt water or other mineralized waters
from any such well, or from operstions in connection
therewith. "

!ﬁe second paragraph relates entirely to execution of bonds by
oil industry operators under certain situaetions to insure plug-
ing ofiabandoned wells in accordance with rules of the Railroad
ssion.

Section 2 of the statute is an emergercy clause and
states that the fact that the functionsand operztions cf the Rall-
road Commission are 80 closely related to the abatemernt and cop-
trol of surface and ground water pollution in this State, and the
need for enforcement powsr in such matters by the Commission,
creates an emergency, etc. This clause emphasizes that which
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seams clesr from the language of the statute; namely, that the

Railroad Commission's responsibillity and authority in this re-

spect is to regulate the oil and gas industry so as to prevent

anvthing which would or might result in pollution of surface or
subsurface water.

The Railroad Commission apparently never has taken ths
view that this particular statute gave the Commission the au-
thority or duty to grant licenses or permits to utilize any per-
ticular method of disposal of oil field wastes or to permit
pollution of any type or degree.

The prior administrative construction of Article 6029
(a) by the Railroad Commission apparently was recognized and
adopted by the 57th Legislaeture in Article 7621b, Vermon's Civil
Statutes. In this statute, the Commission was specifically au-
thorized to iasue permits, under certain specified conditionrs,
for injection wells having the purpose of disposal of salt water
or other wastes arising ocut of or incidental t¢ the drilling
for or the production of oil and gas., (Art. 7621b, Sec. 2-¢).
The same statute grants a similar authority to the Texas Water
Commission to permit injection wells for the disposal of other
industrial ard municipal wastes, (Art. 7621b, Sec. 2-b).

Section 1(h) of Article 7621b defines an injection
well, as follows:

"'Injection well' is an artificial excavation
or opening into the ground, made by means of dig-
ging, boring, drilling, jetting, driving or other-
vwise, and ma&e for the purpose of injecting, trans-
nittlng, or disposing of industrial and municipal
waste into a subsurfece stratum. An injection
well shall also includa wells initielly drilled for
the purpcse of producing oil and gas when used for
the purpose of transmitting, injecting, or disposing
of ipduetrial and municipal waste into & subsurface
stratus. Ap jplection well sball npot

The term "industrial and municipal waste” 1s defined in
Baction 1{e) of Article 7621b, as follows:

b'Industrial and municipal waste' 1s any liguid,
gaseous, so0lid or other waste substance or a combina-
tion thereof resulting from any process of industry,
manufacturing, trade, or business or from the developpant
or recovery ¢of sny mpaturgl resourceg,

or resulting from the

S
W
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@isposal of sewage or other wastes of cities, towns,
villages, commurities, water districts and o%her
municipal corporations, which may cause or might rea-
sonably be expected to cause pollution of fresh water.™
(Emphasis added).

Both the extent and limit of the Railroad Commission's
and the Texas Water Commission's responsibility and authority in
this respect are demonstrated by these definitions. And plainly
sxcepted from the permit jurisdiction of both agencies is "any
surface pit, excavation or natural depression used to dispose of
industrial and municipel waste," which includes waste from the
o1l and gas industry.

Turning now to the request for opinion, we find that
each question submitted presupposes that a conflict does or may
exist between the responsibility and authority granted by the
three contemporareocus statutes to the respective agencies of the
State. The Legislature has provided in Section 6 of Article 10,
Vernon's Civil Statutes, that the following rule shall govern in
the construction of c¢ivil statutes:

"In all interpretations, the court shall loock
diligently for the intention of the Legislature,
keeping in view at all times the old law, the evil
and the remedy."

Stating the rule slightly differently, 82 Corpus Juris
Secundum, page 560, Sectlon 321, providest

"The fundamental rule of statutory construction
is to ascertain and, if possible, give effect to the
intention or purpose of the legislature as expressed
in the statute."

Where contemporaneous statutes relate to the same gen-
eral subject, as is the case hsere, the following additional rule
of construction stated in 82 Corpus Juris Secundum, page 801,
Section 366, shall be considered:

"Statutes which relate to the same person or
thing, or to the same class of persons or things, or
which have a common purpose are in pari materia, and
it is s general rule that in the construction of a
particular statute, or in the interpretation of its
provisions, all other statutes in pari materia should
be read in connection with it, as together constitut-
%ng one law, and they should be harmonized, if possi-

ie.M



Hon. D. ¥. Smallhorst, page 6 (WW-1465)

Adverting to these rulies of statutory construction
and the three statutes concerned with the same subject matter,
ve observe that reference is made to the "old law" and the
“:v%l“ in Section 18 of Article 76214. Thers the Legislaturae
atated:

"The fact that pollution of the surface and
underground waters of this State constitutes a
serious health and sanitation problem which should
be corrected without delay and the further fact
that there 1s an urgent need that some State agency
be given the authority to give a prospective new
industry a definite answer in regard to what it can
do in disposing of its effluent create an emergency
and an imﬁfrative public necessity that the Consti-
tutional Rule requiring bills to be read on three
several days in sach House be suspended, and this
Rule is hereby suspended.®

The "remedy" was the eatablishment of the Water Pollu-
tion Control Board in Artiecle 7621d, together with the delegation
of authority to the Railroad Commission and the Texas Water Com-
mission in Article 7621b to issue permits for injection wells
utilized in the disposal of industirial and municipal wastes.

Considering each of the three contemporanscus statutes
to be in pari materia and together constituting one bodg of law,
the next step is to ascertain whether the parts of the body of
law are harmonious. Section 4(a) of Article 7621d, the Water
Pollution Cortroi Act, states that the Water Pollution Control
Board shall administer the Act and have the authority to abate and
prevent pollution of tha waters of the State under the conditions
prescribed in the Act. Section L(b) states that the Board, after
notice to affected parties, and public hearing, may issue permits
gg:tthe discharge of waste into or adjacent to the waters of the

.o

The pertinent terms to which this authority is directed
are defined in Section 2 of the Act, as follows: :

- "(b) 'Waters' shall be construed to be under-
ground waters and lakes, bays, ponds, impounding
reservoirs, springs, rivers, streams, creeks, estu-
aries, marshes, irlats, cenals, the Gulf of ﬁhxico
within the territorial limits of the State of Texas,
and all other public bodies of surface water, natu-
ral or artifiecial, inland or coastal, fresh or salt,
that are wholly or partially within c¢r bordering
the ftate or within its Jurisdiction.
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"(c) ‘'Waste' means sewage, industrial waste,
and other wastes, or any of them, as hereinbelow
defined.

“(d) 'Sewage’' means the water-carried human
or animal wastes from residences,buildings, indus+
trial establishments, cities, towns, or other
places, together vwith such ground water infiltra-
tion and surface waters with which it may be com-
mingled. The admixture with sewage, as above
defined, of industrial wastes or other wastes, as
hereinafter defined, shall also be considered 'sew-
age' within the meaning of this Act.

“(¢) 'Industrial waste' means any water-borne
liquid, gaseous, solid, or other waste substance
or a combination thsreof resulting from any process
of industry, manufacturing, trade, or business.

“n(£) 'Other wastes' means garbage, refuse,
decayed wood, sawdust, shavings, bark, sand, lime,
cinders, ashes, offal, oil, tar, dye stuffs, acids
chomicais, salt water, and all other substances not
sevage or industrial waste that may cause or tengd
to cause pollution of the waters of the State.

"(g) 'Pollution’' means any discharge or depo-
sit of waste into or adjacent to the waters of the
State, or any act or omission in connection there-
with, that by itself, or in conjunction with any
other act or omission or acts or omissions, causes
or continues to cause or will cause such waters to
be unclean, noxious, odorous, impure, contaminsted,
altered or otherwise affected to such an extent
that they are rendered harmful, detrimental or in-
Jurious to public¢ health, safe%y or velfare, or to
terrestrial or aquatic life, or the growth and
gropagntion thereof, or to ihe use of such waters

or domestic, commercial, industrial, agricultural,
recreational or other lawful reasonable use."

The first question propounded is as follows!:

“Under Article 76214, V.C.8., 1s it reguired
that o0il operators wishing to dispose of oil field
brines, etc. must obtain s permit from the Water
Pollution Control Board?"
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As has been pointed out previously, Article 6029(a)
does not authorize the Railroad Commission toc gant licenses or
-germits to utilize any particular method of disposal of o0il

leld wastes. Consequently, the exclusion of the Commission's
authority under this statute from the provisions of the Water
Pollution Control Act does not deny the permit jurisdiction of
the Water Pollution Control Board over the disposal of oil field
brines, etc., if such jurisdiction otherwise exists in the Act.
By the express langua.e of the exception contained in paragraph
(e)(4) of Article 7621d, however, the lssuance of permits for in-
jection wells utilized in the disposal of industrial and muniei-
pal vastes in accordance with Article 7621b is committed to the
jurisdiction of the Railroad Commission and the Texas Water
Commission. Since the statutory dafinition of an injection well
spacifically excludes "any surface pit, excavation or natural
depression used to dispose of industrial and municipal waste,"
disposal of wastes utilizing thes= methods is not within the per-
‘mit jurisdiction of the Railroad Comrission and the Texas Water
Commission.

On the other hand, or. field brines, etc., must surely
be within the &ll inclusive definiticn of "other wastes" con-
tained in Section 2(f) of the Water Pellution Control Act, which
specifically includes:

", . . oil, tar, - - &a%l4:, chemicals, salt
water, and all other substances pot sewsge or indus-
trial waste thet may c<zuse or tend to ¢suse pollution
of the waters of the Stats ¢

In answer to your first quesilon, therefore, we are of
the opinion that the discharge of o1l fieid brires, etc., into
or adjacent to the waters of the State, as defined in Section 2
(b) of Article 7621d, that may -ause >r tend to cause pollution,
as defined in Section 2(g) of Article 762138, of the waters of
the State, shall be unlawful on and efter the effective date of
the Water Pollution Controi Act unless the same shall be done
pursuant to and in accordancs '1th & theqn-existirg permit issued
by the Water Pollution Centrol Bsard Excepted from this answer
and the jurisdiction of the Board 1s the issuance of permits for
iprjection wells utilized in the disprsal of industrial and muni-
cipal wastes, as defined in Article 7é21t.

: Your second gquestion :inguires whether the activities of
the Water Pollution Control Board in enforcing the conditions of
a permit issued for the disposal of oil field brines, etc., would
infringe upon the authority of the Railrcad Commission under the
provisions of Article 6029(a). As previously discussed in this
opinion, Article 6029(a) authorizes the Commission to make and
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sr.force rules, regulations and orders in connection with the
discovery ard production of oil and gas so as to presvent the
pollution of surface and suosurface water, which would or might
result from the escape or release of crude petroleum oll, salt
vwater or other mineralized waters. But pollution has been de-
fined by the Legislature inthe latar ensoted Article 7621d, Sec-
tion 9, as follows:

*It shall hereafter bs unlavful for any person
to throw, drain, run or othervise discharge into
the vaters of this State, or to cause, permit or
suffer to be thrown, run, drained, allowed to seep

or otherwise enter such waters, any waste, %fi%ig

hat shall cause a condition of pollution as
ofinsd in Subsection (g) of Section 2 of this Act."
(Bmphasis added).

The Legislature having thus defined the discharge of
vaste into waters of the State pursuant to and in accordance with
& then-existing permit as not constituting pollution, the poses-
sion of such a permit would constitute a defense to a charge of
pollution by a State agency. We digress here sufficlently to
note that the provision of Section 14 of Article 7621d, which
states that “no permit issued by the Water Pollution Control
Board shall be admissible in evidence against nor raise any pre-
sumption against the exercise of the power and authority of water
districts in pollution control,™ apparently was intended to deny
this defenss as against river authorities and water districts.

: By the same definition gquoted sbove, the discharge of
- waste into or sdjacent to the watars of the S%ato without a per-
-mit or pursuant to but not in accordance with a permit would
constitute unlawful pollution. Whers the pollution under either
circumstance occurs as a result of the discovery and production
of 01l and gas, both the enforcement power of the Railrocad Com-
mission pursuant to Article 6029(a) and the Water Pollution
Control Board pursuant to Article 76214 could be utilized to
abate the pollution. No reason is perceived why the existence
of a dual enforcement power should conflict with or infringe
upon the responsibllity and authority of either agency.

Your third question inquires whether the Water Pollu-
tion Control Board could assign and delegate all responsibilities
to the Railrcad Commission for the disposal of ¢il fisld brines
in such a manner as to protect surface and underground waters.

We answer this question in the negative for the same
r:agon stated in Attorney General Opinion No. WW-66, which
states:
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"It 1s & general rule that public duties must
be performed and governmental powers exercised by
the public official or body designated by law.

Buch duties are in the nature of a pudliec trust and

cannot bes delegated to others. Q;ggn_g;_?gn_&g&gnlgj
Water Supoly Co., 193 S.W. 453, Civ.App. (1917) Ren.

del'l.' a x H
Civ.App., Reh.den. (19377, 45 6.W.2d 714, and ceses

there ciz;ad .

Your fourth and fifth questions are both predicated
upon an apparent conflict between the responsidility and au-
thority of the Railroad Commission pursuent to Article 6029(a)
and the Water Pellution Control Beard pursuant to Article .
7621d4. Having found no conflict between the two statutes, there
is no occasion or need %o answer questiors four and five.

SUMMARY

The provisions of Articles 6029(a), 7621b and
76214 of Vernon's Civil Statutes ars in pari materia
and should be read together as ccrnstituting one body
of law relating to water pollutior control and pre-
vention. All three statutes are found to be harmon-
ious when correctly construed.

Disposal through injection wells of wastes from
the discovery and producztion of oil and gas is under
the exclusive permit jurisciction cf the Railroad
Comrission; disposal through injection walls of any
other industrial and municipal waste is under the ex-
clusive permit jurisdiction of the Texas Water Com-
mission. Discharge into or adjacent to the waters of
the State of all irdustrial and murnicipal wastes, in-
cludirng bul not limited to waste from the oil and gas
industry, by ary means other than injection wells
must bs pursuant to and in accordance with a permit
issued by the Water Pollution Control Board.

Yours very truly,

WILL WILSOR
Attorney Gereral of Texas

3R s A
TRB:ms:wd Assistant
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APPROVED: f

OPINIOK CONNITIFE

W. V. Geppert, (Chairnan

Formen Suarez ./

Linvard Bhiver

J. C, Duvis f

Ben Harrison
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